Summary Proceeding Checklist
PROCESS ISSUES

COUNSEL Ill. FORM OF PETITION AND NOTICE OF PETITION

Are the parties represented by counsel? To commence a summary proceeding, a petitioner must file two separate documents: (1) a petition and (2) a notice of
petition.

1 Does the petition contain the following information? A statement of the petitioner's and respondent’s ownership
iinterest in the property and the relationship between the petitioner and respondent?

= What the petitioner is asking the court to do (the relief requested)?
= A description of the property?

= |f YES, = |f NO, discuss legal rights and obligations with litigants and use discretion
continue to consider adjourning the case so that each side may obtain an attorney.

\ 4

= If YES, = If NO, dismiss the case, but with leave for the = Verification by the petitioner or the petitioner’s legal representative, attorney, or agent? (RPAPL § 741.)
+ continue petitioner to refile in the appropriate court. = If YES, = If NO, dismiss the case, but allow the
. . 2. Does the notice of petition inform the respondent when and where he or she must show up to court? (RPAPL §
= |f YES, = |f NO, there is no basis for 731(2).)
v continue the summary proceeding. :
= If YES, = |f NO, dismiss the case but allow the
vy continue petitioner to refile.
= If YES, = If NO, there is no basis for 3. Has the notice of petition been issued by a judge, court clerk, or attorney? (RPAPL § 731(1).)
continue the summary proceeding.
= If YES, = |f NO, dismiss the case but allow the
Il. GROUNDS FOR SUMMARY PROCEEDINGS vy continue petitioner to refile.
Does the petitioner have a valid basis for the action? Summary proceedings are either nonpayment proceedings or IV. SERVICE OF PETITION AND NOTICE OF PETITION
holdover proceedings. Both the petition and notice of petition must be served on the respondent.
v v 1. Timing. Were the (1) petition and (2) notice of petition both served between five and twelve days before the
r ndent i heduled t rin rt? (RPAPL § 733(1).
NONPAYMENT PROCEEDINGS espondent is scheduled to appear in court? ( § 733(2).)
1. Is the petitioner claiming that the respondent failed - 'J o\ﬁi?fu . - OOy e e () be SlemiEEs.
to pay rent? (RPAPL § 711(2).) v
= If YES, = |If NO, then the petitioner cannot 2. Methods. Were the petition and notice of petition served in one of the following ways? (RPAPL § 735)
= If YES, = If NO, then the petitioner cannot continue E”“Q a nonptaymentg_roceeding. | | = Personal delivery to respondent
ti - hol ina. Ifth onpayment proceedings can only . . . . . .
continue 22230?1efigc;\;ilirnrgcf)g?;e)g?r%ent tofe be used to recover rent. not to = Substituted service. (If this method is chosen, then the mailing requirement below must also be met.)
rent, he must bring a nonpayment recover any other payments (like = Nail and mail. This method is only to be used if the other methods have failed. (If this method is chosen then the
proceeding. security payments or payments for mailing requirement below must also be met.)
v damage of the property). e Mailing Requirement. To meet the mailing requirement, two copies of the petition and notice of petition must be mailed, one by regular mail and
one by certified mail. The copies must be sent (1) to the property; or (2) if the respondent does not live at the property, to the last known
2. Has the respondent at any point offered to pay rent residence of the respondent; or (3) if there is no written information about where the respondent lives, to the respondent’s place of business.
to the petitioner in connection with the dispute at GORGE B 1E5)
issue? l = |f YES, = |[f NO, the case must be dismissed.
o
= |f YES, then there is no = |f NO, continue
basis for the proceeding. v/ e 3. Filing. Were (1) the petition and (2) the notice of petition filed within three days of the date on which the papers were
3. Did the petitioner either (1) make an oral demand for personally delivered or mailed? (RPAPL § 735(2).)
rent or (2) give the respondent three days’ written . o
notice to pay rent or vacate the property? (RPAPL § If YES- I NO, the case must be dismissed.
711(2)) continue
= |f YES, = |f NO, then the petitioner must give = [f YES, = |f NO, then the petitioner must
continue appropriate notice continue either make an oral demand for
rent or give the respondent three
4 4 days’ written notice before bringing
a court action.
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Summary Proceeding Checklist
SUBSTANTIVE ISSUES

1. Adjournment. Consider adjourning for ten days if (RPAPL § 745(1)):
= One of the parties does not have an attorney and would like to get one; or
= One of the parties needs to gather more evidence or withesses; or
= Both parties consent.

2. Factual dispute. If there is a dispute about a factual issue and one of the parties demands a jury trial, the request
must be granted. (RPAPL § 745(1).)

3. Burden of proof. The burden is on the petitioner to prove his or her case. That means the petitioner must submit
evidence proving each of the facts that he or she claims is true. If the petitioner fails to prove his or her case, the
case must be dismissed. Both sides, however, must be allowed to speak and present their cases

4. Warranty of habitability. Is the respondent arguing that some aspect of the property makes it unlivable
(dangerous, hazardous, detrimental to life, health or safety of tenants)? If so, the respondent is entitled not to pay
rent under the warranty of habitability defense. (RPL § 235-b.)

= |f an average, middle-class tenant would find a condition dangerous or uninhabitable, the landlord has breached
his duty to keep the housing habitable.

= A tenant can establish that the premises are dangerous and deteriorated by describing them or by showing
pictures.

= The warranty of habitability may not be waived. A tenant and landlord cannot sign a contract giving away the right
to safe housing.

5. Refusal of rent. Has the respondent paid rent, or was rent refused by the petitioner? If so, then the nonpayment
proceeding must be dismissed and the respondent cannot be evicted.

6. Access to Records. Both sides must have access to the to the court documents (including notice of petition) prior to
hearing.

7. Unique Circumstances. If dispute involves mobile homes, manufactured home, or land grant, special rules for
proceeding may apply.
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