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|. EXECUTIVE SUMMARY

The mission of the Chief Judge’s Task Force to Expand Legal Services
(the “Task Force™) includes the expansion of access to civil legal services and the
improvement of access to justice in the New York courts. The Task Force has
been charged with the ongoing responsibility to: (a) study, analyze, and develop
recommendations on all aspects of civil legal services to low-income New
Yorkers; (b) issue recommendations for improvement; and (c) collaborate on
access-to-justice issues. This Report is submitted to the Task Force both to
address the difficulties faced by tens of thousands of litigants in summary
proceedings in New York’s suburban and rural towns and villages, and to
generate practical recommendations to improve access to justice.

Every year, New York’s Town and Village Courts preside over a large
number of summary (i.e., eviction) proceedings, each of which can result in
significant disruptions to families and the loss of a necessity of life: one’s home.
These proceedings, which are governed by strict statutory guidelines, can be
complex, and adherence to the applicable guidelines is not always straightforward.
The fact that litigants in summary proceedings are often unrepresented by counsel
only compounds these difficulties. As a result, summary proceedings present
challenges to Town and Village Court justices — many of whom have received
little formal training relating to summary proceedings, and are therefore
sometimes ill-equipped to address the thorny, complicated legal issues that arise.

In response to these challenges, we undertook a broad analysis of
summary proceedings in the justice courts. Among other things, we examined
reports, training materials, and memoranda; reviewed Judicial Conduct
Commission complaints; analyzed the relevant statutes; and examined reports by
working groups and other relevant bodies. We also interviewed a representative
sample of more than a dozen civil legal services providers and others throughout
the state who regularly practice in the justice courts, as well as representatives
from both the Magistrates’ Association and the Office of Court Administration
(“OCA”). Additionally, a survey of Town and Village Court justices, conducted
by the Fund for Modern Courts, provided input from justices from across the State.

This Report — which focuses solely on improvements that can be made
under the existing justice court framework, and does not address the structural
issues previously examined by the Special Commission on the Future of the New
York State Courts — both sets forth our findings and identifies several potential
areas for improvement.> The Report examines the most frequently cited and

! Likewise, this Report does not address whether Town and Village Courts should or
should not have jurisdiction over summary proceedings in the first instance.



serious problems that arise when summary proceedings are litigated in Town and
Village Courts: decisions that ignore statutory notice requirements; the lack of
access to court records; uneven treatment of litigants; inadequate knowledge of
the law by some justices; and insufficient knowledge of the unique questions
raised by evictions from manufactured homes. The Report also acknowledges
that many of the problems faced by litigants in Town and Village Courts stem
from the two issues most often mentioned by practitioners: insufficient
representation of litigants in summary proceedings, and inadequate training of
justices. The consequence of these failings is a serious deprivation of rights for
some litigants who appear in Town and Village Courts.

The Report then makes recommendations designed to address these and
other problems. The recommendations include: better and more frequent training
for justices; the creation of a reference guide, in the form of a checklist or
flowchart, that justices can consult in real time during summary proceedings;
increasing the availability of legal services through the use of an adjournment rule;
providing increased information on litigants’ rights and legal service providers at
clerks’ offices; scheduling days for summary proceedings; and requiring reporting
on the number of summary proceedings commenced within a Town or Village
Court.

It is our hope that these measures, as well as the others outlined herein,
will help mitigate many of the problems currently associated with summary
proceedings in the Town and Village Courts.

I1. OVERVIEW OF SUMMARY PROCEEDINGS IN TOWN AND VILLAGE COURTS

A summary proceeding is an expedited process through which a landlord
may evict a tenant. In New York, summary proceedings are governed by strict
statutory guidelines that concern, among other things, notice, service, and the
right to a jury trial.?

Summary proceedings are intended to protect the rights of both landlords
and tenants. There are two types of summary proceedings: nonpayment
proceedings, which concern the alleged nonpayment of rent, and holdover
proceedings, which concern an alleged violation of some other aspect of a lease.®
Both types of proceedings require the petitioner (i.e., the landlord) to give the
respondent (i.e., the tenant) adequate notice through service of a petition and a
notice of petition.* In either type of proceeding, a tenant is entitled to present

2 See generally RPAPL §§ 731 et seq.
*RPAPL § 711.

* RPAPL §§ 731, 733, 735, 741.



legal defenses. If a case raises a factual dispute, each party also has the right to
demand a jury trial.®

Courts presiding over summary proceedings have jurisdiction to hear and
decide claims to recover real property, to remove tenants, and to enter judgments
for rent due.” In cities and in areas where District Courts exist, summary
proceedings generally take place in City Courts and District Courts.? In other
areas, summary proceedings are usually conducted in the justice courts (although
the number of summary proceedings in justice courts is unfortunately not
available on a statewide basis®). County Courts have appellate jurisdiction over
justice courts’ decisions in summary proceedings — although appeals are rare.

While some justice courts are well resourced, many more justice courts —
all of which are locally funded — are stretched thin. Approximately seventy
percent of Town and Village Court justices, further, are nonlawyers, and receive
little or no annual training related to summary proceedings.’® Given these
realities, as well as the fact that individual justices often preside over no more
than a handful of summary proceedings each year, the statutory requirements

®> Recommendations Relating to Structure and Organization, Task Force on Town and
Village Courts, THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK (Oct. 2007). Among
other defenses, a tenant may assert a warranty-of-habitability defense, pursuant to which a
reduction in rent may be sought. Most often, however, tenants are unrepresented and therefore
unaware of these defenses and unable to properly present them.

® RPAPL § 745(1).

" UJCA § 204; 29A Part 2 McKinney, Judiciary Law, Siegel, Practice Commentaries to
UJCA § 204, at 309 (1989).

® The legislature is authorized to prescribe the jurisdiction of the Town and Village
Courts. That jurisdiction cannot be more expansive than that of the District Courts and New York
City Criminal and Civil Courts. The justice courts have concurrent jurisdiction over summary
proceedings with County Courts, City Courts with civil jurisdiction, and District Courts where
they exist. See N.Y. CONST. art. VI, § 17(a); N.Y. CONsT. art. VI, 8 16; N.Y. CONsT. art. VI, §
15(a); RPAPL § 701.

® See New York State Office of the State of Comptroller Survey, attached hereto as
Exhibit A. Notably, the data in this survey is imperfect because some justice courts do not report
summary evictions separately — so the data likely represents a small fraction of the number of
summary proceedings that took place in 2011.

1% Justice Most Local: The Future of Town and Village Courts in New York State, A
Report by the Special Commission on the Future of New York State Courts, at 7 (September
2008).



designed to protect litigants’ interests in summary proceedings are not always
enforced.™

11l. SUMMARY PROCEEDINGS IN TOWN AND VILLAGE COURTS:
AREAS FOR IMPROVEMENT

Because practitioners’ experiences with summary proceedings differ from
court to court and from region to region, in putting together this Report we
interviewed a representative sample of practitioners from throughout the state in
order to obtain a comprehensive understanding of the issues that litigants and
justices regularly confront. Additionally, we spoke with representatives from
OCA and the Magistrates’ Association to obtain a more complete picture of the
issues that summary proceedings present. A survey of magistrates by the Fund
for Modern Courts, which was forwarded by the Magistrates Association to every
county in the state, was also used in putting together this Report. *?

Many with whom we spoke relayed positive experiences with summary
proceedings in the justice courts. They mentioned, among other things, that
litigants sometimes prefer justice courts because they provide easier access, and
that some justices are eager to learn and participate in training above and beyond
what is required. However, nearly every interviewee also agreed that there are
aspects of summary proceedings that need improvement. Tenant-respondents, for
example, do not always receive adequate notice. Justices and clerks are
sometimes unaware that parties have a right to access court records, and therefore
do not provide those records to litigants when requested. Justices sometimes lack
an understanding of the basic laws governing summary proceedings due to limited
training. And legal distinctions pertaining to cases involving manufactured (i.e.,
mobile) homes are ignored.

Justices who responded to Modern Courts’ survey identified similar issues.
For example, survey responses indicated that town and village justices are
concerned about the lack of attorney representation in their courts; the inadequacy
of notices; the high volume of cases in some courts and the rarity of cases in
others; pro se parties’ lack of procedural knowledge; the personal nature of

! The forms used for pleading in summary proceedings, additionally, can be difficult for
a layperson to follow. For example, the form notice of petition informs the tenant-respondent to
“take notice also that if you shall fail at such time to interpose and establish any defense that you
may have to the allegations in the petition, you may be precluded from asserting such defenses or
the claim on which it is based in any other action or procedure.” Without access to representation
by counsel, litigants may find it difficult to understand this instruction and, as a result, may be
unaware of their rights and obligations.

12 See Summary of interviews, attached hereto as Exhibit B and Summary of Magistrates
Survey, attached hereto as Exhibit C.



certain disputes; and the short lead time before trial and eviction. Justices also
gave feedback on the reference materials they use and the value of comprehensive
training. Below is a summary discussion of the major problems identified by the
individuals we interviewed and the justices who responded to the Modern Courts
survey.

A. Insufficient Notice

Perhaps the most serious shortcoming regularly observed in summary
proceedings is the failure to provide respondents with adequate notice.*® Most
problematic are cases in which notice is not served at all — which several
practitioners reported is not uncommon. For example, one practitioner observed a
case in which a justice court issued a warrant of eviction immediately upon a
landlord’s request, without prior notice to the tenant. Another practitioner
reported, based on frequent client complaints, that notice requirements are
routinely disregarded.

However, more common than cases in which notice is absent are cases in
which a tenant receives informal “notice” that falls short of the statutory
requirements. Under the applicable statutes, a petition and notice of petition must
be personally served on the respondent (personal service) or to a person of
suitable age residing at the property (substituted service) between five and twelve
days before a court hearing.** Only if neither personal nor substituted service is
possible can service be effected by leaving documents at the property and then
mailing them to the respondent.™

According to practitioners, landlords routinely ignore these rules. In some
cases, only a petition or a notice of petition, but not both, is served. In others, the
only “notice” given to a tenant is oral notice from the landlord, which, not
surprisingly, many tenants do not take seriously. Further, landlords fail to comply
with restrictions related to service. Under New York’s Civil Practice Law Rules
(“CPLR”), a party to an action may not serve notice,'® yet some landlords
reportedly are regularly allowed to do so. New York case law also requires

13 The statutory requirements related to notice are set out in RPAPL § 731 and RPAPL §
741, while the service requirements are set out in RPAPL § 735.

" RPAPL §§ 733, 735(1).
> RPAPL § 735(1).

6 CPLR § 2103.



service on each respondent, even when the respondents are husband and wife'” —
yet practitioners report that justices sometimes require service on only one spouse.

These and other examples of defective notice would be less worrisome if
practitioners were confident that justice courts were capable of readily identifying
them. However, the opposite is often true. Furthermore, even in those cases
where defective notice is brought to a justice court’s attention, justice courts
sometimes ignore the issue altogether. Multiple practitioners noted, for example,
that some justices simply take the position that if a respondent is in court at all,
notice was adequate. Other practitioners have observed justices tell respondents:
“Well, you’re here, so you obviously had notice.” For their part, justices
remarked on problems related to the paperwork required to provide adequate
notice, the lack of proper signatures or verifications on notices, service issues, and
the issue of parties seeking the court’s advice on notice questions.

These shortcomings are troubling for several reasons. First and foremost,
respondents who do not receive notice may have default judgments entered
against them. Second, respondents who receive defective notice may be unable to
adequately prepare a defense. For example, where a notice of petition, but not the
petition itself, is served on a tenant, it may be difficult for the tenant to evaluate
legal defenses. Finally, justice courts that accept subpar notice implicitly
encourage such practices. If petitioners know that courts will condone shortcuts,
that is, they are more likely to rely on those shortcuts in the future.'®

B. Lack of Access to Court Records

Another problem that frequently arises in summary proceedings is that
litigants, especially tenants, find obtaining copies of court records difficult.
Indeed, many practitioners with whom we spoke pointed to a lack of access to
court records as one of the problems most commonly encountered in the justice
courts.

The barriers to access are several. First, justice courts generally convene
infrequently, sometimes only for a few hours every few weeks. Because court
records are available only when a court is in session, as a logistical matter it can

Y World’s Busiest Corner Corp. v. Cine 42nd Street Theater Corp., 134 Misc. 2d 281
(N.Y. City Civ. Ct. 1986).

'8 One problem closely related to the failure to provide notice is the practice of permitting
petitioners to file their petition and notice of petition before service. Under the applicable statute,
petitioners are not allowed to file a petition or notice of petition until after service. RPAPL §
735(2). Permitting petitioners to file before service is detrimental to respondents because it means
that the affidavit of service may not be available before the court hearing. This prevents
respondents from raising meritorious defenses based on defective service.
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be difficult for tenants to obtain court documents far enough in advance of a
hearing to be helpful. Second, justice court clerks often labor under the
misunderstanding that parties are not entitled to court records, or are entitled to
court records only with specific approval by the court. Finally, according to some
practitioners, clerks may be more responsive to attorneys’ requests for records
than to requests from unrepresented respondents, including tenants.

C. Uneven Treatment of Litigants

The opportunity to be heard is crucial to our justice system. Yet summary
proceedings are sometimes conducted so quickly that tenants are neither invited
nor prepared to offer defenses. One practitioner with whom we spoke observed a
justice preside over a summary proceeding that took place on the same day the
landlord initiated the proceeding — so that the tenant was never notified and was
never given the opportunity to be heard. Another practitioner reported that
justices frequently ask tenants if they have money to pay rent — not if the tenants
actually owe rent or have legal defenses. Some practitioners go further, and
suggest that some justices are uninterested in hearing what tenants have to say and
view assertions of legal defenses as attempts to avoid paying rent.™

Additionally, justices sometimes handle summary proceedings in ways
that give landlords procedural advantages. For example, some justices reportedly
will delay proceedings for tardy landlords, but will not do so for tenants. Other
justices will reportedly schedule summary proceedings in accordance with
landlords’, but not tenants’, schedules, or will require tenants to deposit the rent
allegedly due into escrow before any defense may be raised. As one practitioner
put it, it is not uncommon for landlords to “run the show” in Town and Village
Court summary proceedings.?’ Notably, however, the justices who responded to
Modern Courts’ survey recognized the inequities in the system and the
impropriety of giving landlords “advice” or allowing ex parte communications
prior to hearings.

19 In an extreme case, a practitioner reported that a justice denied a tenant’s warranty-of-
habitability argument despite being presented with uncontroverted evidence of a serious mold
contamination.

20 Because justice courts are often located in small municipalities, justices may have
personal connections with the parties that can create conflicts of interest. Some justices are
landlords themselves. Moreover, because justices are locally elected, they may rely on landlords
and their lawyers for reelection. All of these relationships create conflicts of interest, but often
there is not another court close enough for the parties to access, so a conflicted justice may not
recuse himself or herself.



D. Inadequate Knowledge of Applicable Law

Because summary proceedings are a relatively small part of justice courts’
dockets — a point that was confirmed via the Modern Courts survey — many
justices are unfamiliar with the applicable law. Indeed, according to one
practitioner, without an attorney present on either side, justices would have “zero
guidance whatsoever.” And one justice stated in response to the Modern Courts
survey that the complicated nature of summary proceedings requires as many
legal reference materials and as much training as possible. That justice also
questioned the ability of many justices to fully understand the applicable statutes
without a background in civil procedure or real property law.

Without adequate knowledge of the statutes governing summary
proceedings, justice courts can misapply the law. For example, some
interviewees suggested that justices improperly consider payments for security
and utilities in nonpayment cases — even though the remedy provided in summary
proceedings is limited only to the rent owed. One practitioner witnessed a justice
repeatedly deny jury trials despite the existence of questions of fact.?> And at the
extreme end of the spectrum, a practitioner reported that a justice who was
personally approached by a landlord issued a warrant of eviction without any
proceeding whatsoever.?

Moreover, many practitioners regularly observed improper ex parte
communications between justices and litigants — and particularly between justices
and landlords. For example, landlords who are unsure about how to initiate a
summary proceeding sometimes contact justices, who, attempting to be helpful,
may aid landlords by directing them to the appropriate form or “opening a file”
for them. Or, as one practitioner explained, if a landlord shows up first in court,
the court may very well review the case with the landlord before the tenant has
arrived, giving the landlord time to present his or her case without a possibility of
a rebuttal. In these examples, the procedural and substantive unfairness of the ex
parte communication is plain.

E. Inadequate Training Opportunities for Justices
While the training justices receive is not insubstantial, many believe that

more comprehensive and frequent trainings are necessary. Newly elected justices
are required to attend a six-day training session, which includes at least two or

2! |ikewise, justice courts reportedly often do not appreciate that many warranty-of-
habitability issues present questions of fact that are appropriate for a jury.

%2 This decision was overturned on appeal in county court.



three hours on summary proceedings. Veteran justices, meanwhile, must
participate in twelve hours of training annually, including six hours of “core”
training and two hours of ethics training.>® According to OCA, summary
proceedings appear as a topic in one of the core programs roughly every other
year, and one or two hours of training are typically devoted to summary
proceedings when they are covered.”* However, this “core” training relating to
summary proceedings is not mandatory — and we received reports that some
justices’ only training on summary proceedings was the training they received
when newly elected.

For this reason, many practitioners believe that, particularly given the
legal complexities associated with summary proceedings, more training is needed.
Many of the forty-two justices who responded to the Modern Courts survey agree,
particularly given the complexity of the issues that arise; as one justice stated,
“any training is always helpful.”

Even so, there is less agreement regarding the utility of the reference
materials relating to summary proceedings that are currently available to justices.
Indeed, nearly every practitioner we interviewed noted that justices infrequently,
if ever, appear consult such materials while summary proceedings are taking place
— although all of the justices who responded to Modern Courts’ survey did report
some use of reference materials.?

2 The core programs are disseminated at three live training programs held throughout the
state, at local training sites, and through web programming. After the training, nonattorney
justices are tested on the materials covered, while attorney justices are not. For attorney justices,
the core programs also count as continuing legal education credits. Justices who take only six
hours of core credits may satisfy their other credits through elective courses. Elective courses are
conducted by various local groups, including practitioners, and must be approved beforehand by
the Office of Justice Court Support before credit will be given. Documentation of a justice’s
attendance at an elective course is also required. Most justices prefer to do their training locally
because local electives tend to be tailored to problems that are seen in the justice’s specific court.

2 According to one interviewee, justices are very eager to attend trainings, receive
materials, and put any materials they take home with them to good use. The justice courts also
have at their disposal treatises, statute books, and other legal reference materials.

% At the trainings, justices are given materials and are encouraged to take these materials
with them. The training materials (and trainings themselves) are also preserved and available
through the Internet on a website accessible only to the justices. Additionally, the Office of
Justice Court Support operates a legal-help hotline that is in most instances available 24/7 for
questions on pending cases. According to OCA, the hotline receives a high volume of calls.

Since about 2010, the hotline has fielded about 134,000 calls, of which more than 6,000 pertained
to summary proceedings. According to one practitioner, justices may call before, during, or after a
proceeding.



F. Insufficient Knowledge of Special Issues Concerning Manufactured
Homes

Finally, according to many practitioners, justice courts are frequently
unequipped to preside over manufactured (i.e., mobile) home proceedings. As a
general matter, manufactured home proceedings are governed by the same
statutes that apply to other homes.”® However, mobile homes are subject to
various additional regulations that can create problems for evicted tenants.
Perhaps most notably, while it is against the law to move very old mobile homes,
tenants can nevertheless be evicted from the land on which a mobile home they
own sits. This creates a particular problem for manufactured home tenants — who
may lose their homes if evicted from the land underneath.

As a protection against the above problem, a tenant in a summary
proceeding may raise as a defense the impact that eviction would have on his or
her ownership interest in an unmovable manufactured home.?’” However, some
justices are unaware of this protection, and ignore the impact of tenants’
ownership interest in their mobile homes.?®

IV. PROPOSALS FOR IMPROVEMENT

As outlined above, summary proceedings in Town and Village Courts can
be improved in several areas. We do not purport to offer a panacea. Our primary
recommendation, instead, is the distribution of a plain-language, easy-to-follow
reference guide for justices to use during summary proceedings. Our hope would
be that justices will consult this guide while addressing the often-difficult legal
issues that can arise during summary proceedings.

Aside from the reference guide, the additional proposals that follow
represent further steps toward improving the accuracy and fairness of summary

% RPL § 233.

2" Recommendations Relating to Structure and Organization, Task Force on Town and
Village Courts, THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK, at 53 (Oct. 2007).

% Notably, the one justice who answered “yes” to the Modern Courts survey question
asking whether yearly summary proceedings training would be helpful stated that “we have a great
deal of evictions in my town involving trailer parks.” Additionally, one upstate practitioner
explained that some parties will make informal land grant arrangements, similar to rent-to-own
transactions. When a party fails to make a payment, the owner of the land brings a nonpayment
proceeding, which is conducted like a regular landlord-tenant proceeding. However, when the
payee is evicted from the land, he or she loses the entirety of the investment, which may be close
to the value of the premises. A summary proceeding is obviously not proper for this type of
arrangement.

10



proceedings in the Town and Village Courts. Increased training would help
justices understand the statutes governing summary proceedings. Increased
provision of legal services would help litigants better comprehend their rights and
obligations. An adjournment rule for unrepresented litigants would afford
litigants time to seek out legal services and answers to questions. And creating
specially scheduled days for summary proceedings would ensure that legal
services providers are more readily available to assist litigants who need help.
These proposals are discussed below.

A A Summary Proceedings Reference Guide

In the first instance, we believe it would be helpful to create and distribute
a reference guide, in the form of a checklist or flowchart, which justices could
consult in real time during summary proceedings. As we envision it, this
reference guide would take justices through each step of the summary proceeding
process, highlighting the major issues that typically arise. It would aim to be
accessible, rather than comprehensive, and would not address every conceivable
scenario — only those that regularly arise.

A model guide is attached as an appendix to this Report. This guide
incorporates the major substantive and procedural rules governing summary
proceedings, from the initial decision to file a petition through the court
appearance. We believe that it would prove helpful to Town and Village justices
—and justices appear to agree. Indeed, Modern Courts’ survey of justices
included the following question:

We have been told that a reference guide or checklist, that takes
the court through a summary proceeding from start to finish, could
assist Justice Courts, especially those who do not frequently have
eviction proceedings in their courts. Would such a guide be of use
to your court? And if yes, what information would you like to see
contained within it? If not, please explain.

The responses were overwhelmingly in support of such a guide. “I never say no to
information that is helpful, legally accurate and allows me to be more efficient,”
wrote one justice. “I would suppose that each judge already uses a self-created
flowchart, but, a template would be a good resource that the judge can alter as
needed for the individual circumstances,” wrote another. And as one justice
suggested,

Reference guides and checklists are always good, in any area
formulaic and repetitive practice. Such devices are best if they also
are accompanied by a manual that cross-references the checklist
and provides an expansion on the statutory and case law
provisions governing the checklist items.

11



The attached model guide addresses several areas of concern identified in
this Report. A significant portion of the guide is devoted to notice issues,
including service requirements. The guide also alerts justices to the importance of
representation by counsel, and encourages justices to adjourn in cases where a
party would prefer to retain counsel. Additionally, the guide provides an easy-to-
follow road map of the summary-proceeding process for justices who may be
unfamiliar with it. Finally, the guide stresses the importance of affording both
sides the opportunity to be heard.”

B. Improved Training Relating to Summary Proceedings

As discussed above, most Town and Village Court justices are not lawyers.
As such, many justices lack experience dealing with the complicated legal issues
that can sometimes arise during summary proceedings. And because summary
proceedings take place relatively infrequently, justices often do not have the
opportunity to build expertise in this area of law. Increased and improved training
would help Town and Village Court justices obtain a better understanding of the
rules governing summary proceedings.

With regard to the ways in which training can be improved, both training
materials and trainings would be enhanced, as an initial matter, by input and
review from a select group of lawyers and judges with expertise in landlord/tenant
law. As such, it is recommended that the Task Force — along with experts in
landlord/tenant law and individuals with expertise in training, the Office of Court
Administration, and the Magistrates Association — work together to generate new
training materials and resources to address the issues contained in this Report.
One justice, additionally, recommended that video recordings be made of the
entire training process; another noted that routine emails summarizing case law
developments would be helpful; and yet another stated that “experience is always
the best teacher,” as is learning from “our fellow judges’ experiences.” As one
justice succinctly stated, “[t]here is no substitute for learning the applicable law
and having the opportunity to apply it.”

Relatedly, our research and conversations with practitioners and justices
also revealed that some justice court clerks do not always understand the rights of
litigants in summary proceedings. Because court clerks are gatekeepers to the
courts — and provide access to, among other things, critical court records —
requiring clerks to participate in regular training would also help litigants in
summary proceedings better access justice.

% A draft reference guide is attached hereto as Exhibit D. The Town and Village Courts
Resource Center would be willing to review and distribute the guide.

12



C. Increased Availability of Legal Services

One practitioner estimated that, when a respondent appears without
counsel, “ninety-five or more percent of the time, it doesn’t work out well for
them.” And nearly all practitioners agreed that represented litigants obtain better
outcomes than similarly situated unrepresented litigants. Justices who responded
to Modern Courts’ survey similarly agreed that representation by counsel better
utilizes court resources, as the “high volume of cases and pro se parties’ lack of
procedural knowledge” creates challenges for courts. Increasing the availability
of free or low-cost legal services providers, accordingly, would improve
unrepresented litigants’ access to justice, for several reasons:

e First, because summary proceedings represent a relatively small
portion of individual justice courts’ dockets, justices are often
unfamiliar with the substantive and procedural law that applies —and
as a result, courts rely heavily on attorneys for knowledge about the
process. Many practitioners report that, in cases where one or both
parties are unrepresented, the justice court is significantly more likely
to proceed based on erroneous understandings of law.

e Second, justice courts are often more open to defenses raised by
attorneys than to defenses raised by unrepresented respondents.*
Unsophisticated respondents may also be unaware of legal defenses
that may be asserted.

e Third, respondents represented by counsel are less likely to be shut out
of summary proceedings.

e Finally, represented respondents are sometimes better able to obtain
access to court records.

Short of dedicating more funding to the representation of parties in
summary proceedings, there are some procedural mechanisms that may help
increase unrepresented parties’ access to counsel. A list of these possible
approaches includes:

%0 One practitioner recalled observing two cases: in the first, a represented respondent
successfully raised a defense, while, in the second, an unrepresented respondent raised the same
defense to no avail.

13



1. Clarify Adjournment Rule

As discussed above, unrepresented respondents often are not prepared for
trial, do not know how to access legal services, and are unsure what defenses are
available. As a result, many practitioners support the idea of an adjournment rule
requiring a court to adjourn if a respondent is unrepresented, in order to provide
litigants with time to obtain counsel or guidance.®

Some practitioners have expressed concerns about the feasibility of such a
rule. For example, an adjournment cannot be longer than ten days without the
consent of both parties, and many Town and Village Courts do not meet often
enough to adjourn and return within that period.>* Additionally, an adjournment
rule could face opposition from landlords, because it would delay summary
proceedings without guaranteeing that respondents in delayed cases will actually
obtain legal services. However, because an adjournment rule would address
many of the problems described in this Report, we believe that it would have the
support of many justice court practitioners.

2. Provide Unrepresented Parties with a “Bill of Rights”

Providing unrepresented litigants with a “bill of rights” or other
information when they go to a clerk’s office or appear before a justice for the first
time would simplify the process for the litigants and the courts. Basic information
regarding process issues, litigants’ rights to court records, and the telephone
number and location of local legal service providers, among other things, would
assist unrepresented litigants in navigating an otherwise daunting system.
Significantly, justices commented favorably on the value of “a handout to give to
both parties similar to the small claims guide to familiarize them with the proper
forms to fill out and procedures.”

3. Scheduled Days for Summary Proceedings

Finally, in order to increase access to legal services providers, courts could
also consider dedicating certain days each week or month to summary
proceedings. Doing so could enable local legal service organizations to have
attorneys available in a particular court on a scheduled day to assist more
qualified litigants in court.

*! The applicable statutes only require that the notice of petition and petition be served
five days before the return date for a summary proceeding. RPAPL § 733. This is often not
enough time to prepare a case.

32 RPAPL § 745.
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D. Require Reporting on Summary Proceedings

For a variety of reasons, is important to know how many summary
proceedings are taking place in Town and Village Courts across the state. With
this information, responsible parties can better allocate the resources and training
necessary to improve summary proceedings. And the scope of the problem can be
assessed — as well as the impact of proposals made herein. To best assess the
number and impact of summary proceedings across the state, a minor change in
justice court reporting requirements is recommended.

Currently, the only means of determining the number of summary
proceedings commenced in Town and Village Courts is through figures required
to be collected by the Office of the New York State Comptroller.®® Justices are
required to report fines, fees, and surcharges to the Comptroller so that the
Comptroller is able to distribute fees. However, the Comptroller does not require
justices to separately report the number of summary proceedings in their courts
(although many justices do anyway because a specific filing entry is affiliated
with summary proceedings). Gathering this information could benefit statewide
efforts geared toward understanding the scope and volume of summary
proceedings. Thus, going forward, Town and Village Courts should be required
to separately report the number of summary proceedings over which they presided.

V. CONCLUSION

This Report presents several potential solutions to issues that frequently
arise in summary proceedings in Town and Village Courts. We believe all are
worthy of consideration. However, our recommended first step is distribution of
the appended reference guide through avenues that will reach Town and Village
Court justices.®* More than anything else, we feel there is a pressing need for a
clear and accessible statement of the standards governing summary proceedings in
justice courts — and we believe that the appended guide addresses this need.

% See Exhibit “A” for Comptroller’s Report, which provides ONLY the number of
summary proceedings for those towns and villages that file separately; the totals, therefore, greatly
understate the number of summary proceedings. Modern Courts also sought the information from
the NYS Sheriff’s Association. Warrants of evictions forwarded to the Sheriff’s offices are
ordered from various courts, establishing a number of summary proceedings in Town and Village
courts is not obtainable using Sheriff’s data, attached hereto as Exhibit “E”.

% For example, the Magistrates Association might be willing to publish it on their
website and in their magazine, and/or make it available in administrative offices in local districts.
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EXHIBIT “A”



Note: The Comptroller’s Report on the number of summary
proceedings in Town and Village Courts does not include those
summary proceedings in Towns and Villages that do not report
summary proceedings separately from other civil cases. The names of
many Towns and Viilages, therefore, are not included in the report.



NEW YORK STATE
OFFICE OF THE STATE COMPTROLLER
Request of Number of Summary Proceedings reported 2011 and 2012
FOIL 2012-306

Prepared 8/1/2012
2011
# of Summary Proceedings
County Town/Viilage Reported 2011
ALBANY TownofBene 1
ALBANY Town of Bethlehem 18
ALBANY Town ofCoeymans -
ALBANY _Town of Colonie ) S
ALBANY TownofGreenisiand 19
ALBANY TownofNewScotend 5
ALBANY Vilgeof tamont g
ALBANY © VilageofMenands g
ALBANY vilageofRavena 72
ALBANY Vilage of Voorheesile s
ALBANY Tota T s
ALLEGANY Town of Alma . 1
ALLEGANY Town OfAm'W e e D
ALLEGANY Townofmngeica 5
2

ALLEGANY Town of Be!fast

ALLEGANY Town of Caneadea _ 2

ALLEGANY Townotabs p

ALLEGANY Town of Frlendshlp . 18

ALLEGANY TownofWellsvile —— ~ s

ey Tonotwiling = -2

ALLEGANY ‘Vnilage of Andover 1

ALLEGANY Village of Angelica e L

ALLEGANY Village of Belmont 5 |
1

ALLEGANY jV:Hage of Bohvar
ALLEGANY Total .88
BROOME T
PROOME TownofChenango 3y
BROOME TownofColesile T qo
BROOME : : S & B _
BROOME
. BROOME Town of Karkwood
BROOME e e
BROOME 3rown of Nantlcoke T
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BROOME
BROOME
BROOME
BROOME
BROOME
BROOME

BROOMIE Total

CATTARAUGUS
CATTARAUGUS
CATTARAUGUS
CATTARAUGUS
CATTARAUGUS
CATTARAUGUS
CATTARAUGUS
CATTARAUGUS
CATTARAUGUS
CATTARAUGUS
CATTARAUGUS
CATTARAUGUS
CATTARAUGUS
CATTARAUGUS
CATTARAUGUS
CATTARAUGUS

CATTARAUGUS Total L R O

CAYUGA
CAYUGA
CAYUGA
CAYUGA
CAYUGA
CAYUGA
CAYUGA
CAYUGA
CAYUGA
CAYUGA
CAYUGA
CAYUGA
CAYUGA

CHAUTAUQUA
CHAUTAUQUA
CHAUTAUQUA
CHAUTAUGUA
CHAUTAUQUA
CHAUTAUQUA
CHAUTAUQUA
CHAUTAUQUA
CHAUTAUQUA

o 6f Trsang!e - S
o of Union O S
j“!'own of Vestat )
éTown of Wmdsor

Town of Lyndon

‘Town of Napoli _v

Town of Olean

TownofPersia
Town of Portville
?Town of Randolpﬁ
é\ltliage of Ellicottville
Vilsgeofporvle

TOW” ofConquest

Town of Genoa

Town of Locke

Town Of Moraw& S
TownofOWa“ﬂkm";

- Town of Sennett
“Town of Summerhill e e
visgeorweran
Viillage of Moravia

Village of Weedsport :
CAYUGA Total

Town of Busti )
Town of Char!otte
Town of Dunklrk
Town of Eltery .
Town of Elficott

' Town of_ElEmgtoh &
Town of North Harmony

Town of Pomfret

Twn gf Arkwnght - -

25

25

4

e
TownofAllegany 13
.TOWH of Ellicottville - o
Townof Farmersville
;’ ‘OWﬂ of Franklmvme
Town Of Freec{om s mgieron o
;Town of Great Valiey o
?_Town of i_lttie Va“ey o _

EUJ TS YIS IVE I JEG T YN ) S e

L
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CHAUTAUQUA
CHAUTAUQUA
CHAUTAUQUA
CHAUTAUQUA
CHAUTAUQUA
CHAUTAUQUA Total
CHEMUNG
CHEMUNG
CHEMUNG
CHEMUNG
CHEMUNG
CHEMUNG
CHEMUNG
CHEMURNG
CHEMUNG
CHEMUNG
CHEMUNG
CHEMUNG Total
CHENANGO
CHENANGO
CHENANGO
CHENANGO
CHENANGO
CHENANGO
CHENANGO
CHENANGO
CHENANGO
CHENANGO
CHENANGO
CHENANGO Total
CLINTON
CLINTON
CLINTON
CLINTON
CLINTON
CLINTON
CLINTON
CLINTON
CLINTON
CLINTON
CLINTON
CLINTON
CLINTON Total
COLUMBIA
COLUMBIA
COLUMBIA
COLUMBIA

Town of ij!ey

Town of Stocktohm e
_Town of Vilienova

Town of Westﬁe!d )

Town of Ashfand

Tow noF Bag Flats
Town of Catlin

éTown ofChemung R -
'_'Fown of Elmira i i
Town o e

Village of Westfield T Ty

Town of Southport

Town of Van Etten ‘
Village of Elmlra Helghts : -
Village of Horseheads

._Tewn 0 f COlumbus S SO

Town of Greene
Town of Gu:lford

'Town of P:tcher

=TOWﬂ of She

i —
Viliage Of OXford e . £ 8 5 b 8 A

Town of Aitona R

_Town of Ausable o '
émwndCMmmmn;;mmw_ |
_KTown of Chazy
TownofMooers
'Town of Peru '" -

Town of Piattsburgh
Town of Saranac
_ViElage of Dannemora

R T

1
10

had -b-.;""""

1

3“””“A“mm““ﬁ7;muuw

Town of Canaan

'TOWn of Ciaverack
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COLUMBIA
COLUMBIA
COLUMBIA
COLUMBIA
COLUMBIA
COLUMBIA
COLUMBIA
COLUMBIA
COLUMBIA
COLUMBIA
COLUMBIA

CORTLAND
CORTLAND
CORTLAND
CORTLAND
CORTLAND
CORTLAND
CORTLAND
CORTLAND

DELAWARE
DELAWARE
DELAWARE
DELAWARE
DELAWARE
DELAWARE
DELAWARE
DELAWARE
DELAWARE
DELAWARE
DELAWARE
DELAWARE
DELAWARE

DUTCHESS
DUTCHESS
DUTCHESS
DUTCHESS
DUTCHESS

- DUTCHESS

‘DUTCHESS
DUTCHESS
DUTCHESS
DUTCHESS
BUTCHESS
DUTCHESS

COLUMBIA Total

CORTLAND Total

.Town

E:"'cnmn of Dover
Town of East FlSh

Town of COpake

;_Town of Gallatin
‘Town of Germ _ﬂtown
Town of Greenport

Town of Kinderhook

Town of E:vmgsmn

Town o f New Lebangn s e

Town of Stockport

Town of Smyvesant e

Town of Taghkamc

ViIEage of Phlimont

Town of Homer

.‘Town of Prebie e e

Town f____Scott

Town of Solon

Town of Vargﬂ

TOWH Of CO!ChESter SRR

Town of Davenport

Town of Harpe"-"f‘e'd S A

Town of Kortright
Town of lVEeredith

'Town of Mtdd!etown _*
Town of Stdnfay

Town of Stamford

VIEIage of Sxdney _

Village of Stamford

Village of Walton
DELAWARE Total

Town of Amenla
Town

Cimton

Town of Fishkill

Town Of Hyde Park

Town Of La Grange o

Town of Mllan

E‘Town of North East
'Town of Pme P[ains

Beekman

Page 4
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Town of Cortlandville e e e T
.TOWn Of Cuyier SRS —
,Town of Harford
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DUTCHESS Town of Red H ok
- DUTCHESS _Town of Fihmebeck
DUTCHESS :Town of Stanford
DUTCHESS Town of Union Vale
DUTCHESS Town of Washington
DUTCHESS 7V|IEage of E\/Elifbro k e
DUTCHES Village of Paw?mg R S
DUTCHESS
DUTCHESS Vlilage of__W_applngers Falls T o
DUTCHESS Total TPt
ERIE ‘Town ofAmherst S S 297 :
RIE Town ofBoston e
o ‘Town of Brant I S
ERIE Town of Colden 1
ERie Tour of COHmS . R
2

ERIE Town of Concord e e e _— e
ERIE ‘Town e Eden e B |
ERIE Town of Evans | .. 17 e,
ERIE ﬁTown of Hoi!and S, e .
ERIE Town of Mani!a o
ERIE Town of N“ th CoEims
ERIE Village of Akron
ERIE Vilageof Angola
ERIE ‘ ViEiage of Blasdel! o
ERIE '
ERIE
ERIE Vilege of Willamsvile a4
ESSEX Town of Crown Pomt " ' - B
ESSEX Town of Essex -
ESSEX Townoflay
ESSEX Town of North Eiba
ESSEX TownofTiconderoga i
fecbx T:owh“ofWestpo e .
ESSEX Town of Willshoro -
ESSEX : 'Fown of Wiimmgton -
ESSEX Viliage of Lake Placid
ESSEX Total ” U S
FRANKLIN ' iown ofBombay - : _ _
ERANKLIN Town of Chateaugay U L

FRANKLIN To 0 of Harr;etstown o 12 et

Bimio
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FRANKLIN
FRANKLIN
FRANKLIN
FRANKLIN Total
FULTON
FULTON
FULTON
"FULTON
FULTON
FULTON
FULTON
FULTON
FULTON Total’
GENESEE
GENESEE
GENESEE
GENESEE
GENESEE
GENESEE
GENESEE
GENESEE Total
GREENE -
GREENE
GREENE
GREENE
GREENE
GREENE
GREENE
GREENE
GREENE
GREENE
GREENE
GREENE
GREENE Total
HAMILTON
HAMILTON
HAMILTON Total
HERKIMER
HERKIMER
HERKIMER
HERKIMER
HERKIMER
HERKIMER
HERKIMER
HERKIMER
HERKIMER
HERKIMER

‘Town of Batavia _

.Town of Wmﬁeid

of Ma!one
Town of Mmra
Vlilage of Saranac L‘

Town of Broadalbm‘ -~ » | e

Town of Caroga

'Town of johnsto\,\,;ﬁ \. : e e

:Town of I\/Iayf:eld

TownofNorthampten
Town of Oppenheim

Town of Perth

Village of Broadalbin

Tchn o Alabama T

Town of Bergen

Townof Byron e
Town of Le RO‘/ S

Village of Corfu |

\Town of Athens h
Town of Ca4r0
Town of Catsksll

_Town of Coxsack;e : e et
Town of Durham

Town of Halcott
Town of Huntel‘ .
Town of Jewett

_Town of New Balttmore & -

Town of Prattswtle
Town of Wlndh
V|Hage of Catskm

T _9@_6{“ oftiope

Town o Frankfort e

Town of L:tchﬁeid
_Town of Manhe
Town of Russm

Town of Sai|sbury n e e

TownofSchuler

Town of Warren
Town of Webb

Vilage Qf Heﬁqmer

Page 6
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HERKIMER Total

JEFFERSON
JEFFERSON
JEFFERSON
JEFFERSON
JEFFERSON
JEFFERSON
JEFFERSON
JEFFERSON
JEFFERSON
JEFFERSON
JEFFERSON
JEFFERSON
JEFFERSON
JEFFERSON
JEFFERSON
JEFEFERSON
JEFFERSON
© JEFFERSON
JEFFERSON
JEFFERSON
JEFFERSON
JEFFERSON

JEFFERSON Total

LEWIS
LEWIS
LEWIS
LEWIS
LEWIS
LEWIS
LEWIS
LEWIS

LIVINGSTON
LIVINGSTON
LIVINGSTON
LIVINGSTON
LIVINGSTON
LIVINGSTON
LIVINGSTON
LIVINGSTON
LIVINGSTON
LIVINGSTON
LIVINGSTON
LIVINGSTON
LIVINGSTON
LIVINGSTON

LEWIS Total

-Town of Brownwlfe

Village of Clayton

Town of Adams e s

Town of Alexand i
Town of Antwerp

‘Town ofChampu:m

Town of Clayton

Town of Hendersen

Townof ot

W“ Of Le RaV
To n ofOrEeans

-‘Town of Pameiaa

Town of Rodman
“E"own of Rutland

Town of WIEna )
Vrilage ofAdams

‘V:Hage of Alexand ria Bay '

V:llage of Brownvelie
Village of Carth_ﬁge
Vilage of Dexter
Village of Theresa

'E'Own Of Watertown S

Townof E_eyden e e e

‘Town of E_owwile

Town i Martmsbufg S P

Town of New Bremen e

Town of Watson

V;Hage Uf port Leyden e i e

TownofAvon

Town of Caledonza
Town of Grove[and

Townofleicester

Town of L|ma
Town of leoma ‘
Town of Mount lVEorr:s

Town of North Dansvile

Town of Nunda

Townof WestSparta

_Town of York
Village o_f_Avon

Vllfage of CaEedoma o
Village of Danswlie )
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LIVINGSTON
LIVINGSTON

LIVINGSTON Total

MADISON
MADISON
MADISON
MADISON
MADISON
MADISON
MADISON
MADISON
MADISON
MADISON

MADISON Total.

ETowrn of Bnghton

' Town of Chili _
Town of East Rochester e
Townofirondequoit

MONROE
MONROE
MONROE
MONROE
MONROE
MONROE
MONROE
MONROE
MONROE
MONROE
MONROE

MONROE Total

MONTGOMERY
- MONTGOMERY
MONTGOMERY
MONTGOMERY
MONTGOMERY
MONTGOMERY
MONTGOMERY
MONTGOMERY
MONTGOMERY
MONTGOMERY
MONTGOMERY

MONTGOMERY Total

NIAGARA
NIAGARA
NIAGARA
NIAGARA
NIAGARA
NIAGARA
NIAGARA
NIAGARA
NIAGARA

Vlllage of M uth MOITIS‘ ‘_ |

Village of Nuhda

Town of Lenox

Town of Madlson e
Town of Stockb 'dgé

_Town af Suiirvan
Vitlage of Canastota

Village of Cazenovia

Village of Chittenango

E‘Vsilage of Hamilton

:Town Of Haml!.ton T

TownofOgden

VtIEage of i:ararport ) o
Viltage Of HO”EOVE Fa“?w., T

‘Town of Amsterdam
Town of Canajohar:e s
Town of Charleston

Town of G!en

,"‘own of Minden B

Town of Root

-‘Town of St Jo_hnsv:lie -

Vi of ol
Village of 5t. Johnsy

Town of Cambria

“Town of Hartland
Town of Newfane
Town ¢ of Nlagara

Page 8
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NIAGARA

NIAGARA Total

ONEIDA
ONEIDA
ONEIDA
ONEIDA
ONEIDA
ONEIDA
ONEIDA
ONEIDA
ONEIDA
ONEIDA
GONEIDA
ONEIDA
ONEIDA
ONEIDA
ONEIDA
ONEIDA
ONEIDA
ONEIDA
ONEIDA Total
ONONDAGA
ONONDAGA
ONONDAGA
ONONDAGA
ONONDAGA
ONONDAGA
ONONDAGA
ONONDAGA
ONONDAGA
ONONDAGA
ONONDAGA
ONONDAGA
ONONDAGA
ONONDAGA
ONONDAGA
ONONDAGA
ONONDAGA
ONONDAGA
ONONDAGA Total
" ONTARIO
ONTARIO
ONTARIO
ONTARIO
ONTARIO
ONTARIO
ONTARIO

gTown of CamuEEus
TownofDewitt
Town OfE'b”dge o S
TownofGeddes
Town of Lysander - o

::Town of ManEnus

TownofGorham
Townof Hopewell

Téﬁ&iqf“Vﬂ#wamm

Town of Annsvrlfe

;Town of BoonvnEEe S
Town Of B”dBEWater S —
“Town of Camden |
Town. of Deerf:eid e - B
:Town of Floyd e e

Town of Forestport

Town of Kirkland
- OWnofLee o
Town of New Hartford T
éTomn1ofT¥enton i T
Town of Vernon
Town o of Verona

E'Town of \/senna

Town of Westmoreiand

Village of New York Mills

Viliage of Syivan Beach o

Village of Waterv:lle \

_of MarceHus

TownofOnondaga
ETown of Sahna

-Town ofSkaneateles

Town of Tu!fy

Viliage of East Syracuse o

V:Iiage of Liverpool
Villa

’E’own of Canadlce B

Town of Geneva

Village of Fayettewile

village of Manfius
Vsléage Of Mmoa e
Village OfSO’VaV

wWiok oo R RieIRE e e e lolh w5

TOWnOfRWmmgmnwwwmmwwwmwm e
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ONTARIO Town of Manchester . - ‘ 18

ONTARIO Town of Nap!es e SR

ONTARIO .TO._

ONTARIO Town of Victor | o

ONTARIO Town of West Bfoomﬁeidk N | e
ONTARIO Total o - 236

ORANGE TownofCormwall 46

fRichmond 14

ORANGE TownofDeerpark 20

ORANGE TownofGoshen 1

ORANGE Town ofGreenvnEle - 5
ORANGE Town of Hamptonburgh 15

ORANGE - TownofHighlands 28

ORANGE Town of Monroe B _ ' 2
ORANGE Town 3 Montgomery | e
ORANGE TownofMountHope 1

ORANGE TownofNewburgh 77

ORANGE Townof NewWindsor 198

ORANGE Town of Wallkill .

ORANGE Townof Warwick 2o

ORANGE Village ofGoshen' ‘ _ 53

ORANGE éV;ilage ofGreenwood Lake .‘ . . ) 20 S

ORANGE Village of Maybrooi< e 2
ORANGE Village ¢ of Monroe " " .. B 55
ORANGE 'Vtiiage Of Montgomery U i s _— 6
CRANGE Village of Unionville - . g
ORANGE village of Washingtonvile 7
ORANGE Total T35
ORLEANS TownofCarlton o 1
ORLEANS TownofGaines 16

SO

ORLEANS Townofshely 19

ORLEANS Total B L 2

OSWEGO Town of Albion o 2
OSWEGO :Town ofAmboy _ - 1_‘ '
OSWEGOD Town of Constanna_ . 6
OSWEGO TownofHanmibal 39
OSWEGO Townof Hastings 34
OSWEGO Town of Mexico 1
OSWEGO TownofMinetto 2
CSWEGO ‘Tbimm of Oswego - o =
QSWEGO Town of Palermo 4
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OSWEGO
OSWEGO
OSWEGO
OSWEGO
OSWEGO
OSWEGO
OSWEGO
OSWEGO

OTSEGO
OTSEGO
OTSEGO
OTSEGO

OTSEGO
OTSEGO
OTSEGO
OTSEGO
OTSEGO
OTSEGO
OTSEGO
OTSEGO
OTSEGO
OTSEGO
OTSEGO

OTSEGO

PUTNAM
PUTNAM
PUTNAM
PUTNAM
PUTNAM
PUTNAM

RENSSELAER
RENSSELAER
RENSSELAER
RENSSELAER

RENSSELAER
RENSSELAER
RENSSELAER
RENSSELAER
RENSSELAER
RENSSELAER
RENSSELAER

OSWEGO Total
_Town of herrv Vafiev .
;Town of ecatur _ ‘
5‘T0wn of Exeter - :
Town of Hartw:ck

‘Town of Laurens

Town o Of Otego
Town of Otsego e e
Town of Rlchfleld

OTSEGO Total

Towno of Kent )
Town of Patterso“ I

_VlIEage o \ S
Village of Coid Sprmg
PUTNAM Total

Town of Redfzefd o

TOWn of Rlchland [

?Town o Schroeppel - —
o of scriba S RS

Town ofVaney B
Tounef Weet Monroe

VMageofPuhS“ “kww:

TOWn of Middl iel

‘Town of M;Ifor d
;"Town of Morrls

é‘Town of Oneonta

TOWn of Unadllia

_Town ofWorcester -

_=V:IEage of Cooperstown_

Village of Rachfaeld | Springs

‘Town Of Carme| S

Town of Southeast

KTown of Brunswmk ‘
Town\oa‘c

'Town of Pattstown B
Town of Sand Lake

4Town Of SChaght'wke

Town of Schodack

Town of StephentOwn

VllEage Of CaStEeton b




RENSSELAER
RENSSELAER

RENSSELAER Total

ROCKLAND
ROCKLAND
ROCKLAND
ROCKLAND
ROCKLAND
ROCKLAND
ROCKLAND
ROCKLAND
ROCKLAND

'ROCKLAND

ROCKLAND Total:

ST.LAWRENCE
ST.LAWRENCE
ST.LAWRENCE
ST.LAWRENCE
ST.LAWRENCE
ST.LAWRENCE
ST.LAWRENCE
ST.LAWRENCE
ST.LAWRENCE
ST.LAWRENCE
ST.LAWRENCE
ST.LAWRENCE
ST.LAWRENCE
ST.LAWRENCE
ST.LAWRENCE
ST.LAWRENCE
ST.LAWRENCE

ST.LAWRENCE Totai

SARATOGA
SARATOGA
SARATOGA
SARATOGA
SARATOGA
SARATOGA
SARATOGA
SARATOGA
SARATOGA
SARATOGA
SARATOGA
SARATOGA
SARATOGA
SARATOGA

Vilage of HoosickFalls 1

Village of Nassau

Town of Ctarkstown
Town of Orangetown

Vingaof oot idge
N
:Vtilage of Nyack -
Village of Piermont
Village of South Nyack
village of suffern

Village of West Haverstraw

Town of C!!fgon

“Town of Gouverneur

Town ¢ of Hammond

Town of Hermo
‘Town of Lawrence
Town of i_lsbon

wn of Pterrepo'

Town of Patcaern
“i"own of Stockhoim

Town of Waddington

"Town of BaEIston

iTown of Charlton

Town of Clifton Park

4Town of Day R

Town of Ga'way e p—

Town of Hadiey
Town of Halfmoon

Town of Maita

T own 0 f Milton e s st i

=Towrn of Moreau
Town o of Northumberiand
_Town of Provndence
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SARATOGA ETown of Saratoga :
AT ot of Sl
ARATOCA __ R
SARATOGA TownofWilton
SARATOGA Village of Ballston Spa

SARATOGA Toraf 2
SCHENECT A T
CHENECTADY Town of Princetown T g
SCHENECrADY Town of Fottardg
SCHENECTADY Village o seatly g e

SCHENECTADY Total . |

CeHOMARE Townof Esperance R
oAt T e
ctonam | Toun of MR T
cHoname Town of Schaharie T T g
oA Townaf Sharon T e e
oA Villge o Sehotu T

S CHOMARIE Tota R R R
- T e
SCHUYLER Townoffyrone "y
SCHUYLER Vilage of Watiins Glen T e T

SCHUYLER Total s
‘SENECA TownofCovert )

SENECA Town of Fayette _
SENECA Town of}uniu
SENECA - TownofTyre . R S
STEUBEN Town of Avoca T
STEUBEN Town of Bradford
STEUBEN Town of Campbeil
STEUBEN Town of Caton
STEUBEN Town of CO”" S-S
STEUBEN Townoferwin Ty
STEUBEN Town of Fremont ' 4
STEUBEN Town of Hornelfswile o 3

2

1

STEUBEN ‘Town of Lindley
STEUBEN Jown, Of PfattSb“rgh S
STEUBEN Jown Of Pulteney

Page 13



STEUBEN é‘Town of Thurston e

STEUBEN Town of Urbana
STEUBEN Tomm of Wheeier
STEUBEN Village of Bath

STEUBEN : Vi eofCan_asteo o

STEUBEN ila

STEUBEN Total
SUFFOLK
SUFFOLK
SUFFOLK
SUFFOLK

SUFFOLK village of sag Harbor m;ff;jff;[;;;f”ﬁf;;__ﬂkfffkk

SUFFOLK Village of Westhampton Beach

SUFFOLK Total
SULLIVAN ‘ KTown of Bethe!
SULLIVAN Town of Calhcoon

SULLIVAN TownofDelaware

SULLIVAN ‘Town of Falisburg
SULLIVAN Town of Forestburgh
SULLIVAN Town of Highland
SULLIVAN Town of Liberty
SULLIVAN iTown of Lumberland
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SULLIVAN Town of Neversmk ‘
SULLIVAN Town of Tusten
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TOMPKINS Town of Newﬁeid. )
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TOMPKINS
TOMPKINS Total
ULSTER
ULSTER
ULSTER
ULSTER
ULSTER
ULSTER
ULSTER
ULSTER
ULSTER
ULSTER
ULSTER
ULSTER
ULSTER
ULSTER
ULSTER
ULSTER
ULSTER
ULSTER Total
WARREN
WARREN
WARREN
WARREN
WARREN
WARREN
WARREN
WARREN Totai
WASHENGTON
WASHINGTON
WASHINGTON
-WASHINGTON
WASHINGTON
WASHINGTON
WASHINGTON
WASHINGTON
WASHINGTON
WASHINGTON
WASHINGTON
WASHINGTON
WASHINGTON
WASHINGTON
WASHINGTON
WASHINGTON
WASHINGTON
WASHINGTON

WASHINGTON Total

.Town ofGardmef B

:‘Town of Uister

Town Ofwa""arsmg , e
Townof Woodstock
EVlllage of EHenv:He o R

=:Town of Queensbu_y o

Town of Dresdeh -
'_Town of Easton

Village o of Granvsffe
Village of Greenwu:h

262
Town of Esopus

TOWn Of K'”gston
Town of Loyd

_Town of Marb’e‘town
iTown of New Paitz s e e
Town of Olive B

Town of Piattek:El T
Town of Rochester
‘Town of Rosendme '
Town of Saugertaes S
_Town OfSha”daken S—
Town of ShaWangunk

Town of Bolton B
Town of Chester
Town ofjohnsburg

4Town Of Thurman e e e

‘Town of Argyle e s e

Town of Fort Ann

Town of Fort Edward o
Town of Granvuile - '
"Fown of Hartford
TownofHebron
Town ofJackson

Town of Whate CreekV 4
Town of Wh:tehali
Valiage of Cambndge
Village of Fort Edward

Village of Liudson Fa#ls

Village of Whitehall
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WAYNE
WAYNE
WAYNE
WAYNE
WAYNE
WAYNE
WAYNE
WAYNE
WAYNE
WAYNE
WAYNE
WAYNE
WAYNE
WAYNE
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WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER

WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER
WESTCHESTER

WESTCHESTER Total:

WYOMING
WYOMING
WYOMING
WYOMING

WAYNE Total

'E‘gwn of Arcad;a .

Town of Galen

TownofMacedon

Town of Manon

_Town ofOntaﬂo
Town of Palmyra

Town of Wiliamson
Town of Woicott

Vilage of Macedon

Village ¢ of Pa!myra
Village of ‘Wolcott

Town of fastchester
Town of Greenburgh

Town. of Harrison -
Town of Lewesboro

Town of Mamaroneck o

Town of Mount Kisco
Town of New Castie

TownofNorthCastle

Town of Ossmmg

:Town of Peiham -
§~Town of Pound R;dge
Town of Yorktown

KVlilage of Ardsiev

Vlilage of Bnarchﬂ"’ Manor -
Village Of B!‘Of‘xw“e

éVl!Eage of Croton-On-Hudson
Q.Vtiiage of Elmsford B
Village of irwngton

village of Mamaroneck

Village of Ossanlng
Village of Pleasantwlie -
fVuilage of Port Chester __
iVuilage of Scarsdaie
Village of Tuckahoe

'Town of Mlddlebury
Vlliage of Arcade
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YATES Town of Jerusaj

YATES Village of Dundee
YATES Village of PennYan
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EXHIBIT “B”



SUMMARY OF INTERVIEWS WITH ATTORNEYS
WHO PRACTICE IN JUSTICE COURTS

Areas of Concerns and Recommendations

Areas of Concern

[Attorney] mentioned many problems that plague the town and village court system. The
first issue she mentioned was that the procedure of the court made it so that communication with
the clerk was difficult. An example of this was that the clerk sits in the court room with the justice
and so cannot receive faxes during proceedings. Further, some clerks will hold personal grudges
which can result in a lack of access to civil dockets.

[Attorney] also mentioned that judges do not always know the law. For example, even
though you are only allowed to look to rent payment in a nonpayment case, the judges will allow
the landlord to look for security and utilities.

[Attorney] explained that dismissals aren’t always in the best interest of her clients due to
their living situation. Thus, even if the tenant has a valid case yet needs time to gather evidence,
the client will be reluctant to take the time because they may or may not have a place to stay.
Due to this, many of her cases end up settling.

[Attorney] believes that the biggest problems are the tenants’ lack of knowledge as to
their rights and obligations and the lack of expertise on the bench.

Finally, [Attorney] noted that despite the fact that all judges in the east end are attorneys,
they aren’t experts in landlord tenant law because they see a wide variety of cases every year,
and landlord tenant cases are the minority. This leads to deficiencies in how the cases are
handled.

Areas of Concern

[Attorney] mentioned many problems that plague the town and village court system. The
first issue he mentioned was that judges simply do not care about the law. In one case, a judge
openly said of the respondent, “these people are bums.” While the introduction of recordings
helped judges to feel more accountable, it has not ended the problem.

On the issue of representation, [Attorney] noted that clerks do sometimes refer
respondents to legal services.

[Attorney] also mentioned that many of the issues he sees in summary eviction
procedures deal with service. Judges do not know the requirements of proper service and
therefore do not enforce them. In many instances, petitioners are permitted to appear in court



and file all the papers on the same day, though this is not supposed to happen. In addition,
[Attorney] pointed out that the confusion of landlords often leads to ex parte communications. He
specifically discussed a case in which the landlord did not give proper notice of petition and he
pointed this out to the judge who said, “we always do it this way.” The judge ended up advising
the landlord on how to give proper notice, and when [Attorney] looked shocked, the judge
remarked, “do you have a problem with this?”

[Attorney] explained that many court clerks still insist that litigants and their attorneys
have no right to the court papers. If they are willing to give access to the papers, it is still difficult
because the courts are not open very long and are often far away. [Attorney] mentioned a court
that is only open from 11:30AM-1:00PM and is a few hours drive from him.

Finally, [Attorney] noted that since these are summary proceedings, very few go to trial.

Often times, the parties simply settle because the tenant also wants to get out of the lease but
does not want to pay, and the landlord just wants the tenant out.

Areas of Concern

[Attorney] notes that tenants are often confused by the three-day notice, which they
mistake for a warrant of eviction.

[Attorney] observes that many courts treat landlords more leniently than tenants. For
example, if a landlord is late to court, the judge will often wait. However, the judge will not wait if
a tenantis late. Furthermore, the court will often speak with an opposing party’s attorney ex
parte.

[Attorney] believes docket access is an issue. Many court clerks apparently do not
believe that it is their responsibility to provide parties with copies of the record. Some clerks
believe that judicial approval is required in order to release the record.

[Attorney] disputes the contention that newer judges are more conscientious than older
judges.

According to [Attorney], many judges also erroneously believe that landlords are entitled
to attorneys fees.

[Attorney] is not particularly confident in the hotline that many judges use. According to
him, even after consulting the hotline, judges get issues of law wrong about fifty percent of the
time. He is unsure whether this is a result of bad advice from the hotline or judicial
misinterpretation of good advice.

[Attorney] stresses the importance of counsel in summary proceedings. He witnessed

two proceedings: one at which an attorney raised a defense, which was successful, and a
second at which a pro se respondent raised the same defense with no success.



Areas of Special Concern

[Attorney] believes the primary difficulty is that there is a tension between the purpose of
the town and village courts, which is to provide an informal forum for the airing of grievances
between fairly unsophisticated parties, and the rigid, statute-dictated procedure required in
summary evictions. This tension is often resolved by a judge ignoring the law.

e Case. The petitioner submitted a deed showing that the property was in fact owned by
petitioner's mother. This meant the petitioner had no standing to bring a summary
eviction. The judge ignored this argument and was overturned on appeal.

e Case. A petitioner came in seeking to initiate a summary eviction proceeding. The judge
heard him the same day and granted a warrant of eviction the same day. The
respondent was never notified nor given any opportunity to be heard.

e Case. In acase handled by [Attorney] colleague, a judge implicitly condoned threats
made by the petitioner against the respondent. A judicial conduct complaint was filed
and that judge has been removed.

e Case. In another case handled by [Attorney] colleague, the petitioner raised many
baseless allegations. When the respondent’s attorney requested a hearing, the judge
denied the request and summarily issued a warrant of eviction.

e Case. In anonpayment case, the respondent paid the rent determined by the court to
have been due, but the court still wanted to evict the respondent.

In [Attorney] experience, it is very difficult to obtain access to court records. Town and
village courts meet only sporadically and there is often no reliable clerk to handle records
requests.

[Attorney] notes that because traffic tickets are a large source of revenue for
municipalities, the criminal docket of town and village courts often takes priority over landlord-
tenant cases.

[Attorney] notes that justices and their clerks often have special solicitude for landlords.
A landlord who comes in early to the courtroom will be told by the clerk how things work in the
courtroom. Justices will schedule court sessions around a landlord’s schedule. In one instance,
[Attorney] had to attend a court session on Martin Luther King's holiday because the court
scheduled that time for the landlord’s convenience.

Areas of Concern

[Attorney] emphasized a number of concerns relating to summary proceedings.



First, he explained that, even though OCA provides training on summary proceedings,
these proceedings are difficult for the judges to handle because they do not see them very often,
unlike the traffic violations that fill the docket. Summary evictions are therefore foreign to these
judges, and if attorneys are not present, the judges seem to have zero guidance whatsoever.

[Attorney] then outlined how the structure of town and village courts does not fit well with
summary proceedings. More specifically, summary proceedings tend to be done very quickly,
which does not afford litigants the time for a proper hearing. The judges end up doing a hearing
on the spot, and the tenant is not prepared. This “hearing” is not really a trial; the judge usually
asks the tenant, “Do you have the money to pay today?” The judge does not ask if the tenant
even owes the money or if he/she has any defenses. Judges will also issue warrants without a
judgment. In addition, tenants often only have five days to respond because the RPAPL requires
that notice and petition be served five days before the proceeding, which is not enough time to
prepare a case.

Because of this structure, tenants are rarely served properly. For example, [Attorney]
mentioned a case in which the notice was issued by the petitioner himself and it was only served
on one spouse. When the tenant brought this issue to the judge’s attention, the court, which
should not have had jurisdiction anyway because this was a tenant who bought the land,
recessed so the judge could phone either OCA or the magistrates’ association. Upon return, the
judge continued with the proceeding concluding that service was proper enough. [Attorney]
noted that it is not rare for a judge to be given incorrect information from OCA.

Finally, [Attorney] explained that the courts are only open one day per week for an hour
or two, which adds to the issue of proper service because landlords do not have access to proper
documents or to clerks to sign the petitions. Judges rarely even have clerks and simply handle it
themselves. Some attorneys are still using precepts, which were used before petitions.

Areas of Concern

[Attorney] believes that a majority of judges are well-meaning and aim to follow the law.
A minority of judges, however, “do not know what the law is and do not care to know what the
law is.” Furthermore, [Attorney] has encountered some judges who “want to spend as little time
as possible on landlord-tenant matters.” “Their goal is to get through the things as quickly as
possible.”

[Attorney] has observed judges who will defer to landlords’ attorneys on issues of law
about which the judges are unsure. This may be because landlords’ attorneys appear in front of
these judges more frequently than tenants’ attorneys do. In [Attorney] experience, the legal help
hotline that the judges use is not very helpful since it is not always available and many judges fail
to use it.

[Attorney] believes lack of legal knowledge by judges is a major problem. On several
occasions, he has observed the judge deny a jury trial when there is a dispute as to an issue of
fact. Judges also frequently fail to appreciate that warranty of habitability issues are issues of
fact that may require jury trials. More generally, [Attorney] “[doesn’t] think that [the judges] know
the ins and outs of the procedure.”



[Attorney] thinks that representation by counsel is crucially important. Of tenants who
are unrepresented, [Attorney] estimates that “95 percent of the time or more, it doesn’t work out
well for them.” Tenants’ chances are much improved when they have counsel present. In
[Attorney] experience, many judges are willing to grant tenants adjournments to retain attorneys.

[Attorney] believes that court access and access to records is a serious problem. In his
experience, “courts are open so infrequently that it's hard to get in touch.” Given court hours,
[Attorney] finds that it is often difficult to get records in time for them to be helpful.

In [Attorney] experience, improper service of notice is a common problem. It is not
uncommon for the petitioner to serve the notice of petition, but not the petition. It is also not
uncommon for petitioners to file the notice of petition and petition before either has been served.
This practice is problematic because it prevents the affidavit of service from being part of the
filings.

Areas of Special Concern

[Attorney] identified a number of areas of special concern.

First, [Attorney] noted that many of the town justices are unfamiliar with the summary
proceeding process because they handle only a few each year. By far the most common cases
the justice hear are traffic violations or minor criminal cases; accordingly, most are not
comfortable with even the basics of such proceedings. Additionally, justices lack guidance on the
first appearance from the RPAPL, which only advises that justices have the right to adjourn for
up to ten days.

Because of this lack of familiarity, mistakes get made; [Attorney] recalls a case where a
town justice issued a warrant of eviction without any sort of proceeding whatsoever. The
landlord approached the justice and the justice simply issued the warrant. The case was
overturned on appeal by the county court, and the county court issued a decision which
highlighted the basics of summary proceeding procedure. That opinion has since been heavily
circulated among the town justices.

Second, [Attorney] noted that, sometimes, after a notice of petition is filed, a petition is
never filed or served. In general, [Attorney] believes, justices need to be reminded of the need
of procedure.

Third, [Attorney] noted that many of the problems arise because landlords initially
contact the court because they themselves need guidance about what to do. In an effort to be
helpful, town justices then help landlords find the necessary forms, etc to prepare a petition;
as .. .puts it, the justices “open a file” for the landlords. This problem is compounded by possible
conflicts of interest, since justices may rely on landlords (and their lawyers) for reelection.

Fourth, [Attorney] recounted some more serious abuses by town justices that were the
subject of complaints to the Judicial Conduct Commission. In one case, the justice, who was a



landlord himself, implicitly endorsed the petitioner’s threats of self-help. In the other, the justice
made an anti-Semitic remark.

Fifth, [Attorney] notes that in cases where the petitioner is represented and by the
respondent appears pro se, some town and village justices will allow the petitioner’s attorney to
dominate the proceeding. That s, it is often very difficult for a pro se respondent to present his
side of the story.

Sixth, on the topic of affirmative defenses, [Attorney] thinks that most justices believe it is
not their job to consider all the possible arguments that might be made by the respondent; if the
respondent does not know to make the argument, that is too bad. This is usually not a problem
where legal services is involved, since legal services will know to request an adjournment, obtain
a building inspector, and argue breach of the warrant of habitability.

Seventh, [Attorney] noted that, at least in his practice, there are issues with adequate
access to dockets.

Areas of Special Concern

First, [Attorney] notes that landlords are often represented by counsel, while tenants are
often not. Even in those cases where tenants are represented by counsel, however, justices are
not necessarily receptive to arguments that tenant’s counsel may make.

Second, some of the service requirements do not make sense in light of the fact that
town and village courts may convene only a few times each month.

Third, judges do not really treat summary proceedings as true hearings; the proceedings
are usually very informal. Sometimes, landlord-tenant cases are pushed to the end of the court
day, so that the court may hear other cases first.

Fourth, it is difficult for judges to determine whether a particular housing unit falls under
some special housing regulatory or subsidization program. In cases where some special
program applies, the substantive rights of tenants are different: however, in many circumstances,
the only party with access to this information is the landlord. [Attorney] thinks landlords should
be required to plead this information in their petitions.

Areas of Special Concern

[Attorney] identified a number of areas of special concern.

[Attorney] first noted that the problems he has encountered are much more serious when
the respondent is unrepresented. Where a party is represented by counsel, the judge is much
more likely to follow the law. This is less likely when the parties are unrepresented. As
[Attorney] put it, “[the judges] are not going to enforce a statute just because they know about it.”
When both sides are unrepresented, courts often dispose of the case through a very quick



hearing. [Attorney] also noted that courts often fail to inform respondent that they have a right to
ask for an adjournment if they need to obtain an attorney.

[Attorney] concedes that, despite the importance of obtaining counsel, the legal services
in his area are not equipped to handle all the cases that require assistance. [Attorney] notes
that some of his clients are referrals from the clerk at the town and village courts.

[Attorney] noted that he believes that the place procedure breaks down is during default
proceedings. When tenants come to Justice Court for default proceedings, they aren’t told to
seek legal representation (such as Legal Aid) so that they can request a default audit. Courts
also erroneously inform respondents that it is impossible to attack a default judgment, when in
fact default judgments can be attacked through an order to show cause.

[Attorney] also believes that the system breaks down during service of notice. Many of
Frank’s clients claim that they never received service.

[Attorney] notes that there is a too-cozy relationship between some courts and
petitioners. In some instances, a judge or clerk will help a pro se petitioner fill out the necessary
forms to institute a proceeding. Respondents are not afforded the same assistance.

[Attorney] asserted that the civil dockets are made available to litigants in [Attorney]
County, where he practices.

[Attorney] appeals his cases to County Court. He noted that appeals for summer eviction

cases are not afforded the same amount of respect and attention in the County Courts as
criminal appeals. Furthermore, the appeals process is often lengthy.

Experiences with Summary Eviction Process

In [Attorney] experience, town and village justices are not very familiar with the
substantive law of the summary eviction process. They are also unfamiliar with the rules of
evidence and hence try very hard to avoid jury trials. The justices are, however, more familiar
with the notice requirements for such proceedings. That said, justices are not always very
sympathetic to arguments alleging defective notice. Their view is often “Well, you’re here, so you
know about this proceeding.” Clients of [Attorney] often claim that they never received notice. In
[Attorney] experience, affidavits of notices are generally available to attorneys.

[Attorney] notes that justices routinely ignore warranty of habitability arguments.
[Attorney] notes that town and village justices will routinely defer to attorneys, regardless
of whether they represent the petitioner or the respondent. However, justices tend to be more

sympathetic to attorneys representing petitioners than to attorneys representing respondents.

[Attorney] notes that justices often require tenants to pay security deposits equal to their
rent. [This may be well within the law, but it is an issue worth following up on.]

[Attorney] notes that justices often engage in ex parte communications with the parties.



Areas of Concern

[Attorney] outlined a number areas of concern with regards to summary eviction
proceedings in town and village courts.

First, [Attorney] explained that there is great variety in different town and village courts
throughout the state of New York. All of these courts, however, do share one characteristic:
informality. [Attorney] referred to the proceedings as “glorified negotiations.”

In addition, [Attorney] noted the difference in treatment of tenants and landlords in these
proceedings. Tenants often do not show up or, if they do, they are unrepresented. Tenants are
not aware of any help they can receive online or through legal services organizations. Because
the courts are only open at very specific times, it is difficult for tenants to reach them to obtain
court documents. On the other hand, landlords are represented much more often, and the
justices are more accommodating to landlords.

[Attorney] explained that many of these justices do not know the law, specifically the RPL
and RPAPL. He mentioned a specific case where a justice simply did not follow RPAPL 751
regarding a stay of eviction, either because he did not know it or did not care. Justices often
reject notice arguments because they do not understand them. This is compounded by the fact
that evictions are only held one or two days per month in town and village courts, so the justices
are not familiar with the proceedings.

Finally, [Attorney] noted that many judges seem openly unsympathetic to certain types of

arguments. Both notice arguments and defenses based on a breach of the warranty of
habitability are routinely ignored by judges.

Areas of Concern

[Attorney] mentioned many problems that plague the town and village court system. The
first issue he mentioned was that Town and Village Court Justices simply don’t respect the tenant
litigants. Even if the tenant litigant is represented by a lawyer such as [Attorney], the justice will
often rule from his or her gut rather than following proper procedure such as allowing a jury trial.

[Attorney] indicated that judges often don’t view defenses, such as the warrant of
habitability, with legitimacy. They often view a litigant asserting this defense as a tenant that is
trying to avoid paying rent.

[Attorney] commented that a common problem that arises in warranty of habitability
cases is that while questions of fact raised should theoretically preclude summary eviction,
judges often grant the summary eviction.

[Attorney] believes that County Judges get questions of law correct more frequently than
Town and Village Justices.



Areas of Concern

[Attorney] mentioned many problems that plague the town and village court system. The
first issue she mentioned was that tenants often don’t learn about the availability of legal
representation through Legal Services until after the trial. This limits their ability to assert their
various legal rights.

[Attorney] also stated that the trial and proceedings are very informal.

[Attorney] noted that even when tenants have legitimate legal defenses, such as a
warranty of habitability claim, there are problems in asserting these legal defenses. One issue is
that defendants don't realize their obligations in preparing such a defense (such as financial
undertakings in relation to the defenses). Further, even if the defense is properly asserted, the
Town and Village justices are often ignorant of the law. For example, in one case, a court denied
a warranty of habitability defense even though two rooms were filled with mold. Many judges
also refuse to give tenants an opportunity to speak and make it clear that they are not interested
in what the tenants have to say.

[Attorney] also explained access to the civil dockets of the courts through the Clerks is
very difficult. Many Town and Village Court Clerks just don’t understand that litigants have the
right to access the file on their case. Further, there is the practical problem of very limited court
office hours, making it even more difficult to access the dockets. out of the lease but does not
want to pay, and the landlord just wants the tenant out.

[Attorney] also noted that clerks are not aware of how to handle orders to show cause.
Judges also lack access to basic legal materials, like the CPLR and RPAPL.

Areas of Concern

[Attorney] started out by stating that the law is never followed in Town and Village courts.
He always knows when a judge is an attorney because he/she will understand the law when it is
presented to them. . . In order to get a judge’s attention, [Attorney] has to bring in books on the
law and be extremely forward and pointed.

[Attorney] explained that tenants are not respected in the courtroom. Often, they are not
even allowed to speak, and when they do raise issues, they are ignored. In cases where tenants
bring up warranty of habitability issues, the judge is automatically skeptical and has a “you and
everybody else” attitude. Tenants are not given hearings when they are deserved, and in
nonpayment proceedings, judges ask the tenants to put up the money owed now, which the
tenant often cannot afford. In [Attorney] opinion, the “landlord runs the show.”

[Attorney] mentioned that many cases should be dismissed on procedural errors alone,
and yet, the court reviews the substance of the case. When service issues are brought to the
judges attention, the judge often has the attitude of, “well, you showed up, so you obviously had
notice.” Additionally, tenants often receive notices of petition that do not state the claim.
[Attorney] specifically mentioned a case in which the landlord orally informed the tenant of the
court date, but the tenant thought he was just “blowing smoke.” When the tenant did not show
up, the judge issued a warrant of eviction without a judgment.



In one instance, only a notice of petition (but not the petition itself) was served, but the
judge did not care.

In another case, neither the petition nor the notice of petition was served, but the landlord
orally told the tenant to show up. When the tenant failed to show up, the judge issued a warrant
of eviction albeit without a judgment.

[Attorney] noted that the courts are only open when court is in session, which is usually
twice per month. Tenants are not informed that they can access court documents, and even if
they did know, tenants probably could not access them anyway due to the court hours and
clerks’ lack of knowledge. Attorneys, however, are able to get court documents.

[Attorney] also noted that courts will often hold a respondent’s criminal history against the
respondent in a summary proceeding.

Areas of Special Concern

[Attorney] identified a number of areas of special concern.

[Attorney] believes that the Justice Court system is run in an unacceptably informal
fashion. He indicated that Town and Village Court justices frequently engage in ex parte
discussions with litigants, and that these ex parte discussions tend to benefit the landlord
litigants. Further, [Attorney] noted that individual litigants’ character and reputation in the
community often play an overwhelming role during proceedings.

[Attorney] also believes that one of the larger problems plaguing the Justice Court
system is that fewer than 200 of the Town and Village Court justices are attorneys. He thinks
that the majority of Town and Village justices do not have the legal expertise and training to
adequately inform pro se litigants of their legal rights and obligations, or to hold formal hearings
on issues of law rather than making decisions based on informal proceedings.

Another complicating factor is that many of the evicted tenants in rural New York live in
mobile homes. Mobile homes are subject to various regulations in New York State which creates
problems for evicted tenants. Specifically, it is against the law to move very old mobile homes.
Yet sometimes, tenants will be evicted from the land on which the home sits. This creates a
problem for the tenants, who will lose the mobile home.

[Attorney] raised the issue of land grants as a unique legal relationship in the housing
context. He said that many tenants have land grant contracts and Justice Courts are not well
equipped to handle these cases.

Recommendations

Suggestions and Recommendations




[Attorney] explained that many courts do actually refer litigants to legal aids, but thinks
that a mandatory adjournment rule could be helpful. She expressed doubt that a checklist would
be helpful because she doesn't think that most judges have the time to go through a checklist.
He thinks that having an attorney really makes a huge difference.

Suggestions and Recommendations

[Attorney] explained that many courts do actually refer litigants to legal aids, but this
could be done more. Because he noted that judges do not seem to care what the law is, Mr.
[Attorney] was skeptical of the idea that judges would use anything we could produce. He
suggested that our product be part of the existing training materials for judges.

Suggestions and Recommendations

[[Attorney] believes many of Davis Polk’s ideas are helpful. For example, [Attorney] is
enthusiastic about the prospect of an easy checklist for the judges to use. [Attorney] is also
enthusiastic about a mandatory adjournment rule. Ultimately, [Attorney] would like town and
village courts to lose their jurisdiction over summary evictions.

[Attorney] feels very strongly that there should be more oversight of town and village
courts. He believes some type of auditing would be effective. Under this system, the oversight
body would randomly select summary proceedings heard by town and village courts to determine
whether they were correctly decided.

Recommendations

[Attorney] believes that town and village justices respect directives that come from the
supervising judge of each judicial district. In other words, the source of training/resources
matters a great deal: justices may be skeptical of training that come from Legal Aid attorneys.

[Attorney] is a bit skeptical about how effective an additional resource would be: he
recommends that whatever measure is adopted be such that a justice couldn’t simply ignore it.

Suggestions and Recommendations

[Attorney] main recommendation was to condense the town and village courts as
allowed by the 2007 amendments to the Justice Court Act. By condensing the courts, summary
proceedings could then be handled by the larger, more sophisticated courts instead of the
lackadaisical judges handling them now.

[Attorney] also supports the mandatory adjournment rule for the reasons outlined above
related to tenants not having time to prepare for trial and not being afforded a legitimate hearing.
Because the judges also want to do a good job but just do not have the expertise, [Attorney] also
supports the idea of a brief, simple checklist.

Suggestions and Recommendations




[Attorney] suggested changing the court rules to require that a notice of petition be
accompanied with contact information for legal services.

[Attorney] thinks it would be a good idea to have a script for judges, requiring them to ask
tenants specific questions about affirmative defenses, service of process, and other common
issues.

In [Attorney] experience, appellate opinions have some weight with the town and village
courts, though some judges still try to skirt around appellate decisions. [Attorney] mentioned two
appellate decisions that he thought might be helpful to us: Ocean Rock Associates v. Cruz, 66
A.D.2d 878, 411 N.Y.S.2d 663 (1978) aff'd, 51 N.Y.2d 1001, 417 N.E.2d 93 (1980); 664 W. 161
St. Tenants Ass'n v. Leal, 154 A.D.2d 238, 545 N.Y.S.2d 925 (1989).

[Attorney] believes it is important for our project to address, to some degree, mobile
homes.

Recommendations

A. [Attorney] thinks it would be helpful if the relevant rule were amended to provide
guidance to the town justice about what to do at the initial appearance. Ideally, judges would
always inform the respondent of his right to seek a legal services attorney and then adjourn so
that the respondent is able to retain that attorney. To this end, it may be helpful for all justices to
be provided with lists of the relevant legal services providers. . .. acknowledges that automatic
adjournment might be difficult to implement in those courts that meet very infrequently.

B. [Attorney] thinks that there should be some way to prevent improper ex parte
communication between the town justice and the landlord at the outset of the petition.
Wattenberg emphasized that judges should inform the litigants that all the forms are accessible
online. Perhaps, the clerks should handle all communications with petitioners.

C. [Attorney] thinks education efforts might be most effective if directed toward the
Town and Village Resource Center (“Center”) rather than the justices themselves. The justices
rely heavily on the Center, but the Center itself sometimes dispenses bad advice. In one case,
for example, the justice claimed that the Center told him that property damage could be sought in
a nonpayment case. That is false.

D. [Attorney] thinks that any resource should be limited to about ten pages or so,
with an Appendix. Otherwise, the justices will be very unlikely to use it.

Recommendations

[Attorney] believes that town and village judges may be reasonably receptive to training
and that they would use sources such as bench books.

[Attorney] thinks there is a group in the . . . (contact: [Attorney]) who may have done
some work with online resources for pro se litigants.

[Attorney] is unsure how feasible it will be to institute an automatic adjournment rule.
First, under the RPAPL, there is a ten-day cap on the length of an adjournment in summary
proceedings. However, this is routinely ignored by the city courts. Second, allowing lengthy



adjournments would detract from the summary nature of the proceedings. Third, such a rule
would meet with massive opposition from the landlord lobby. Fourth, there is no guarantee that
even if an adjournment is granted, respondents will be able to obtain legal services.

Recommendations

[Attorney] believes that a checklist would be helpful, especially for service issues.
[Attorney] also stresses the important of clerk training.

Recommendations

[Attorney] recommends paying some attention to the support center that the justices
often use for legal advice. In [Attorney] view, the support center generally gives good legal
advice to justices.

[Attorney] suggests that petitioners somehow be given pro se materials (i.e. resources to
fill out forms) before the date of the hearing itself. Perhaps, the pro se materials could be served
along with the notice of petition and petition. Currently, landlords are able to get their hands on
pro se materials before the hearing since the materials are provided when they approach the
court to file a petition.

Suggestions and Recommendations

[Attorney] main recommendation was to require judges to learn the law, specifically the
RPL and RPAPL. However, these justices often do not want to be told what to do. [Attorney]
explained that even this attitude varies by court, though, depending on the justice’s amount of
time on the bench and whether or not he/she is a lawyer.

Suggestions and Recommendations

[Attorney] recommended that all judges be attorneys. He believes that attorney judges
are generally more competent and rule correctly more frequently than lay judges. [Attorney] also
advocated for additional and more comprehensive training.

Suggestions and Recommendations

[Attorney] recommended that copies of the RPAPL and the Red Book should be placed
in every Town and Village Court. She also advocated for additional Justice and Clerk training.
She expressed doubt over the utility of judicial conduct complaints because of the fact that
lawyers will appear in front of the same justices on numerous occasions.

Suggestions and Recommendations

[Attorney] urged the importance of informing the tenant of their rights by delivering to
them the resources that already exist. Because the first time the judge sees the tenant is at court,
it's too late to lead the tenant to the resources. To address this problem, [Attorney] suggested
that the clerk send the tenant’s forms along with the notice of petition. She was also enthusiastic
about a mandatory or encouraged adjournment if the tenant is pro se, in order to provide the
tenant with time to obtain counsel or guidance. Because these low income tenants often do not
have internet access, directing them to websites might not be helpful.



[Attorney] also encouraged mandatory training for these judges as an equivalent to
attorneys’ CLE training. Her main suggestion was to consolidate the court system so that all of
the judges could be attorneys.

Recommendations

A. [Attorney] thinks that Town and Village Court Justices would respect
recommendations if they were handed down by the County Court Judges.

B. Ideally, [Attorney] would push for having more of the Town and Village Court
Justices be attorneys.



EXHIBIT “C”



SURVEY OF MAGISTRATES

The Fund for Modern Courts, a statewide nonpartisan organization,
seeks your input on ways to assist in providing clearer legal
information and accessible resource materials for Justice Courts
when deciding summary eviction (landlord/tenant) proceedings.

Please respond to the questions below, inform us of how
landlord/tenant proceedings provide challenges in your court and

offer any suggestions you may have so that Justice Courts can best
provide for resolving these disputes.


http://www.surveymonkey.com/MySurvey_EditPage.aspx?sm=Xa%2byJYn7k74s4Pfrbw4cKw0rJxtAuGHxcYj%2fLQH8SEwD3y6kIIZL4ZjMPvbvK1W%2f&TB_iframe=true&height=450&width=650
http://www.surveymonkey.com/MySurvey_EditPage.aspx?sm=Xa%2byJYn7k74s4Pfrbw4cKw0rJxtAuGHxcYj%2fLQH8SEwD3y6kIIZL4ZjMPvbvK1W%2f&TB_iframe=true&height=450&width=650
http://www.surveymonkey.com/MySurvey_EditPage.aspx?sm=Xa%2byJYn7k74s4Pfrbw4cKw0rJxtAuGHxcYj%2fLQH8SEwD3y6kIIZL4ZjMPvbvK1W%2f&TB_iframe=true&height=450&width=650
http://www.surveymonkey.com/MySurvey_EditPage.aspx?sm=Xa%2byJYn7k74s4Pfrbw4cKw0rJxtAuGHxcYj%2fLQH8SEwD3y6kIIZL4ZjMPvbvK1W%2f&TB_iframe=true&height=450&width=650
http://www.surveymonkey.com/MySurvey_EditPage.aspx?sm=Xa%2byJYn7k74s4Pfrbw4cKw0rJxtAuGHxcYj%2fLQH8SEwD3y6kIIZL4ZjMPvbvK1W%2f&TB_iframe=true&height=450&width=650
http://www.surveymonkey.com/MySurvey_EditPage.aspx?sm=Xa%2byJYn7k74s4Pfrbw4cKw0rJxtAuGHxcYj%2fLQH8SEwD3y6kIIZL4ZjMPvbvK1W%2f&TB_iframe=true&height=450&width=650
http://www.surveymonkey.com/MySurvey_EditPage.aspx?sm=Xa%2byJYn7k74s4Pfrbw4cKw0rJxtAuGHxcYj%2fLQH8SEwD3y6kIIZL4ZjMPvbvK1W%2f&TB_iframe=true&height=450&width=650
http://www.surveymonkey.com/MySurvey_EditPage.aspx?sm=Xa%2byJYn7k74s4Pfrbw4cKw0rJxtAuGHxcYj%2fLQH8SEwD3y6kIIZL4ZjMPvbvK1W%2f&TB_iframe=true&height=450&width=650
http://www.surveymonkey.com/MySurvey_EditPage.aspx?sm=Xa%2byJYn7k74s4Pfrbw4cKw0rJxtAuGHxcYj%2fLQH8SEwD3y6kIIZL4ZjMPvbvK1W%2f&TB_iframe=true&height=450&width=650

Q1. Please tell us how landlord/tenant proceedings provide challenges in your court:

10

11

12

13

14

15

16

17

When no attorney is involved the proceedings feel as though you are stumbling
through trying to get all information you need and explaining all steps to both
parties.

Time consuming

in explaining the nature of thee proceedings to pro se litigants, who are usually
the tenants

Landlords don't always have the paperwork filled out correctly and we are not
able to inform them of the correct procedure. Landlord does not make necessary
repairs to residence - can tenant legally not pay rent until repairs are made?

When ther is a conflict with both judges, getting another judge to sit in our court
in a timely manner is problematic

Landlord/tenant proceedings provide challenges with evidence.
short lead time- landlord comes in a day or two before they want to evict

Petitioner often represented while Respondent often not represented. Would like
to have a tenant advocate, as is available in Schenectady City Court.

Basically | have proceedings that involve trailer parks and the RPL wherein they
are given 90 days rather than the 60.

No particular challenges other than the infrequency to which we have such
proceedings.

It is difficult when a landlord is not represented by an attorney because, usually,
the paperwork filed is deficient. In the same vein, tenants are almost never
represented by an attorney and do not have any idea about the proceedings.

1) reluctance of losing party to accept the facts of their own actions and
responsibilities 2) handling of personal property abandoned at time of eviction

The biggest challenge is usually the behavior of one party or another after a
decision is reached, but our court officer is good about making sure that parties
leave the building separately and do not have confrontations in the parking lot.

The challenge is substituted service and the issuance of a money judgment.
Another challenge is when pro se landlords want advice on how to proceed.

Have no problems to date

Neither party knows how to proceed. Both seek 'advice' from judges and/or
clerks. Landlords try to initiate exparte communications prior to the hearing;
tenants call or appear and ask what they should do after they receive the notice
of petition. Also court clerks (and landlords) do not always understand the rules
regarding scheduling the hearings and timely service of petiton and notice of
petition.

More often than not neither party is represented by counsel. Neither party can
understand that in summary proceedings, everything within the statute has to be
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Q1. Please tell us how landlord/tenant proceedings provide challenges in your court:

18

19

20

21

22

23

24

25

26

27

28

29

30

followed to the letter. There are no materials that can be given to both parties
similar to the small claims booklet that can explain the process better.

The nature of the proceedings make them difficult. Usually some one is being
evicted from their living space. Many will be homeless.

Th tenant does not always know what they need or should have. Most of the
ones | deal with agre pretty cut and dry anyway.

No real challenges. Biggest issues have been ensuring that Notices are properly
signed by attorney/judge/clerk and petitions are properly verified by landlord or
corporate officer where required. Some difficulty encountered in a few matters
where the lld./ten. proceeding was simultaneously accompanied by an ongoing
Village Code Enforcement Action against the landlord for the same premises and
the tenant was claiming constructive eviction. One matter was particularly
difficult b/c issues of who was in possession and who could have access had to
be negotiated while the summary eviction, constructive eviction, and code
enforcement matters were all pending and the parties had difficult and
uncooperative counsel.

frequently tenants are unrepresented; paperwork is often messy and incomplete;
very few attorneys actually get papers to court within the 3 day period before it is
heard. papers are mostly for nonpayment when really they should be holdovers

We do not have adaquate facilities or enough space to conduct these hearings in
a proper manner. Not handicap accessable.

Our court has no security presence. We have a video camera in the courtroom
and one in the justice office; panic buttons. | have had a tenant threaten a
landlord with harm after ruling from the bench in the past. Not sure how to
prevent this, but the town will not pay for any more security. What we do have
was obtained by me through a JCAP grant two years ago and the board was
VERY against it but finally relented. This would be, in my view, the #1 issue for
our court in these matters.

High volume of cases, pro se parties' lack of procedural knowledge, personal
nature of certain disputes

pro se litigants can not properly represent themselves, tenants tend to be serial
evictees

We handle 40 or so a month so we do not have "challenges" in our court unless
a specific issue of law occurs with which we are unfamiliar, but generally not.

When landlords proceed with out attorney wanting court to advise them on how
to serve. Tenant..

None

In trying to balance the rights of landlords to earn money with those of tenents to
have a decent place to live

we rarely handle these matters, civil or small claims
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Q1. Please tell us how landlord/tenant proceedings provide challenges in your court:

31

32

33

34

35

36

37

The lack of knowlege of how to proceed from the plaitiff or the respondent when
they are not represented by council can be challenging.

Trying to find a reasonable solution and have the parties involvedremember the
finanical state of the area is a factor in the problem

there are no challenges....

Landlords who are too cheap to hire an attorney and, therefore, their paperwork
is defective and they usually don't give the tennant proper notice. They expect
my clerks to do the paperwork for them.

Many time the proceedings are not filed properly, served properly or if they are a
section 8 premise, the monitoring agency is not served. Often there is not a
lease agreement and proper accounting procedures are not followed.

Most summary proceedings are for non payment of rent, after a few months
have past with no rent paid.

Being sure that all paperwork is properly filled out.
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What, if any, legal resources do you use when deciding an eviction proceedings? (Please
mark all that apply)

Computer access
to law books

Printed law books

Materials prepared by
Office of Court Administration
Town and Village...

Materials prepared by the
Magistrates Association

Materials prepared by
local legal service providers
or the bar associ...

Contacting the
Hesource Center by
telephone or e-mail

Calling other local
judges or County Judge

Calling Law Library
in your county




Q1. When faced with an unfamiliar legal issue in a summary proceeding, what resources do you use to find the
answer to the legal question?

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

resource center and judges with more experience with the issues at hand
computer based legal research, the resource center and my colleagues
Resource Center

Research it myself

Call the Resource Center.

resource center

Resource center, Westlaw.

| utilize the Town and Village Resource Center, the RPL and the materials from
training

Resource Center and town and village courts website

Those checked above

| will email the other Judges in the County.

Resource Center after having delved into research myself

| can usually find the answer in printed law books (McKinney's RPAPL or
treatises) or through Lexis or through CJE Materials from OCA on Summary
Proceedings that | have in chambers.

All of the above.

resource center

Never had a problem

Resource Center

As an attorney, | research my own law books or call the resource center.
printed legal research

Resource Center

Resource Center

See answer to No. 3.

Wests Residential Landlord/Tenant Law in NY

Resource Center and/or materials obtained from OCA training

Resource center.
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Q1. When faced with an unfamiliar legal issue in a summary proceeding, what resources do you use to find the
answer to the legal question?

26 Lexis or OCA Educational Materials Aug 27, 2012 2:13 PM
27 legal research using available resources Aug 27, 2012 9:19 AM

28 Thompson/West practice guide Village, Town and District Courts in New York Aug 26, 2012 5:02 PM
@ Chapter 12

29 Resource. Vented and Internet. Aug 26, 2012 4:01 PM
30 There are no landlord and tenant issues that are unfamiliar to me Aug 26, 2012 12:33 PM
31 my law books Aug 26, 2012 12:16 PM
32 use materials printed by NYS Magistrates and distributed at the classes Aug 26, 2012 11:02 AM
33 | call the resource center and research all the training materials | have saved Aug 26, 2012 9:13 AM

over the years.

34 resource center and the internet Aug 26, 2012 7:42 AM
35 Resource Center. Aug 26, 2012 7:28 AM
36 Law Book or Resource Center Aug 24, 2012 8:17 PM
37 See # 3 above. Aug 24, 2012 7:46 PM
38 RESOURCE CENTER Aug 24, 2012 5:09 PM
39 | contact the resource center Aug 24, 2012 11:48 AM
40 David Dellehunt- Special Counsel, Third District Resource Center Aug 24, 2012 9:53 AM

4 0f4



Q1. We have been told that a reference guide or checklist, that takes the court through a summary proceeding
from start to finish, could assist Justice Courts, especially those who do not frequently have eviction proceedings
in their courts. Would such a guide be of use to your court? And if yes, w...

10

11

12

13

14

15

16

17

18

yes, we already use one. It keeps you on track so that no steps are left out or
forgotten.

Yes, step-by-step would be helpful!!

yes, step by step guides as to what steps to follow especially in residential
matters

Yes. If you find on behalf of the landlord, what paperwork is needed. If you find
on behalf of the tenant, what, if any, paperwork is needed.

Yes, general breakdown of the process for both Holdover and Non-Payment
proceedings

Yes. The proper paperwork and procedures.

yes, information regarding rent to own leases

It would be of some use. A checklist covering the various methods of service
and the awarding of default judgments would be particularly helpful to some

judges, | think.

Yes it would be helpful. Checklist from start to finish and information should the
parties reach an agreement.

Yes
A thorough guide that is comprehensive detailing the process from start to finish

No, because | am familiar with summary proceedings as | have handled them as
an attorney.

| would suppose that each judge already uses a self-created flowchart, but, a
template would be a good resource that the judge can alter as needed for the
individual circumstances.

| never say no to information that is helpful, legally accurate and allows me to be
more efficient.

Yes. Adequacy of filings, forms for typical filings, timeline for jurisdiction, type of
notice given, steps to follow with varying types of service, generic form for
judgment and writ (even tho they should be provided by party)... . A pamphlet
similar to the Small Claims booklet would be helpful to give Petitioners since we
don't give legal advice.

we have developed one and yes we use it.
Maybe
Checklist would help. Also examples of properly completed and filed petitions

and notices of petition. Checklist for court clerks to use when receiving filings
and scheduling hearings would be helpful.
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Q1. We have been told that a reference guide or checklist, that takes the court through a summary proceeding
from start to finish, could assist Justice Courts, especially those who do not frequently have eviction proceedings
in their courts. Would such a guide be of use to your court? And if yes, w...

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

Yes. A step by step approach (especially with the statute requirements, i.e.,
service, 5/12 day rule, etc). Possibly, excerpts on common topics. For example,
Yellowstone Injunction in Commercial Evictions versus no such relief in non-
payment in residential, etc. This way, non-attorney judges can better explain
these topics to lay people.

Yes.

No

Check list would be helpful.

Reference guides and checklists are always good, in any area of formulaic and
repetitive practice. Such devices are best if they also are accompanied by a
manual that cross-references the checklist and provides an expansion on the

statutory and caselaw provisions governing the checklist items.

Yes. Especially for the clerks who often are very confused by what papers
should be filed when and what to do if they are wrong

Yes, step by step flow chart with references to possible unusual issues that may
arise and where to find the answers. | just had someone request a jury trial for a
Summary Proceeding. 1st time in 26 years.

Yes. Information needed: Details as to procedure regarding Orders to Show
Cause purporting to halt execution of a warrant of eviction.

perhaps, the issues presented vary from LL to LL based upon the classificationof
the LL

We have created such a guide which we give to the litigants and we have
distributed to all Town Courts in Niagara County. We likewise have create for
each court a summary proceeding work sheet for juridiction/service
requirements/testimony/decision.

No | do many summary proceedings and | find usually they are straight forward.
It would be of no use to me

No

yes this would be helpful. The material should be a step-by-step guide

| do think that any material that is developed to assist the court in doing a better,
more thorough job is always welcome.

yes
A guide would be useful. It should contain procedures for the Judge and all

interested parties as far as a step by step guide throughout the process up to
how to appeal the ruling.
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Q1. We have been told that a reference guide or checklist, that takes the court through a summary proceeding
from start to finish, could assist Justice Courts, especially those who do not frequently have eviction proceedings
in their courts. Would such a guide be of use to your court? And if yes, w...

36 It may be a good guide Aug 24, 2012 8:17 PM
37 Yes, YES! A checklist of the proper notices, what the petition should contain, etc. ~ Aug 24, 2012 7:46 PM
38 What action to take when circumstances are out of the norm... eg section 8 Aug 24, 2012 5:09 PM
housing, proper service procedures, rent with an option to purchase said
premise, hold over proceedings.....

39 Yes, to make sure all the required paperwork is there prior to hearing the case. Aug 24, 2012 11:48 AM

40 Yes. Steps needed from start to finish and forms needed. Aug 24, 2012 9:53 AM
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Q1. Would a yearly updated training program on summary proceedings be helpful to your court?

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

yes, any training is always helpful.

Yes

possibly

Yes - if the laws change.

yes

Yes.

no, maybe every second year

Possibly.

Yes, as we have a great deal of evictions in my town involving trailer parks.
Yes

not if we had a reference guide

No

annual updates should always be available in a compiled format, online, as a
resource. Periodically, or if there are substantial changes, training format should
be updated & available as an elective.

| believe that OCA Part | and Part Il (now known as Core A and Core B)
programs cover Summary Proceedings often enough, at least that has been my
experience.

Certainly.

No yearly, only when there are major changes

Doubtful

Yes.

Yes.

doen't need to be yearly, but refresher courses would be helpful.

No

maybe-

| think biannually is about all | could take without my head exploding.

no, biannual would be good

Yes
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Q1. Would a yearly updated training program on summary proceedings be helpful to your court?

26 Yes Aug 27, 2012 2:13 PM
27 yes Aug 27, 2012 9:19 AM
28 yes Aug 26, 2012 5:02 PM
29 Maybe if it addressed unhealed situations. Aug 26, 2012 4:01 PM
30 No Aug 26, 2012 12:33 PM
31 Yes Aug 26, 2012 12:16 PM
32 yes Aug 26, 2012 11:02 AM
33 Knowledge is always good. Aug 26, 2012 9:13 AM
34 yes Aug 26, 2012 7:42 AM
35 yes. Aug 26, 2012 7:28 AM
36 Yes Aug 24, 2012 8:17 PM
37 Yes, absolutely! Aug 24, 2012 7:46 PM
38 yes Aug 24, 2012 5:09 PM
39 yes Aug 24, 2012 11:48 AM
40 All training is helpful. Aug 24, 2012 9:53 AM
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Q1. Please provide us with any other suggestions you may have so that Town and Village Justice Courts can
best provide for deciding landlord/tenants disputes:

10

11

12

13

14

15

16

17

| have always found great support and help whenever | have needed
any.Between the resource center and our local magistrates meetings.

Routine emails of development in case law
Call the Resource Center

Standardized judgment and warrant forms would be helpful. When neither party
is represented, the Court is typically left to prepare these.

Both landlords and tenants having attorneys would be helpful. It would save the
clerk, the court and the parties the time of refiling, or raising defenses.

none at this time

N/A

Get the legislature to conform the relevant statutes.
| have none

I'd like to see a video done of the entire process, from the time the landlord
comes in to file (without forms, without knowing how to file) up to the conclusion
of the hearing, covering various possible case issues (failure to pay,
objectionable tenant, a verbal lease agreement with conflicting testimony on
what that lease agreement contained, rent-to-own issues, repairs made or work
done in lieu of rent, failure of landlord to make repairs, code or habitability
issues) that make these kinds of cases complicated and difficult to decide.

More legal reference and as much training as possible. | have no idea how non-
attorney Judges can possibly serve in a capacity to provide justice when most do
not even have a clue as to the very statutes themselves. CPLR and RPL issues
are never really emphasized.

??

Incorporate Code Enforcement proceeding issues with summary eviction classes
- the two are often intertwined.

A checklist with citations for attorneys who constantly try to file improper
paperwork and then apologize at appearance and work things out with
unknowing tenants. resources for tenants

A handout to give to both parties similiar to the small claims guide to familiarize
them with the proper forms to fill out and procedures.

Every dispute is different but it seems every tenant has a gripe with the landlord
and uses that for an excuse for non payment of rent .... How far do we take
warrant of habitability would be a good topic for examples and defenses.

There is no substitute for learning the applicable law and having the opportunity
to apply it.

3of4

Oct 2, 2012 5:51 PM

Sep 12, 2012 10:40 AM
Sep 11, 2012 5:55 PM

Sep 7, 2012 11:31 AM

Sep 5, 2012 7:22 AM

Sep 2, 2012 3:47 PM

Sep 1, 2012 4:02 PM
Aug 31, 2012 7:28 PM
Aug 31, 2012 12:25 PM

Aug 30, 2012 12:04 PM

Aug 30, 2012 11:36 AM

Aug 29, 2012 9:55 AM

Aug 28, 2012 11:00 AM

Aug 28, 2012 10:05 AM

Aug 28, 2012 10:01 AM

Aug 26, 2012 5:02 PM

Aug 26, 2012 12:33 PM



Q1. Please provide us with any other suggestions you may have so that Town and Village Justice Courts can
best provide for deciding landlord/tenants disputes:

18

19

20

21

Experience is always a good teacher. The more we can learn from actually
presiding over case's the better we become. | also believe we can learn from our
fellow judges experence's. We often discuss our differant case's at our training
sessions and magistrates meatings. There should be more training availible to
court clerks,

a script for the Judge to follow.
So far it has been a learning process, the RESOURCE CENTER is very helpful
All decisions are made by the Judge/Justice and today there are more resources

available to help with these decisions. As stated above,periodotic training is
always helpful.

4 0f4

Aug 26, 2012 9:13 AM

Aug 26, 2012 7:28 AM
Aug 24, 2012 5:09 PM

Aug 24, 2012 9:53 AM
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Summary Proceeding Checklist
PROCESS ISSUES

COUNSEL
Are the parties represented by counsel?

= IfYES,
continue

If NO, discuss legal rights and obligations with litigants and use discretion
to consider adjourning the case so that each side may obtain an attorney.

If NO, dismiss the case, but with leave for the
petitioner to refile in the appropriate court.

If YES, If NO, there is no basis for
continue the summary proceeding.

If YES, If NO, there is no basis for
continue the summary proceeding.

Il. GROUNDS FOR SUMMARY PROCEEDINGS

Does the petitioner have a valid basis for the action? Summary proceedings are either pay pr dings or
holdover proceedings.

v ¥
NONPAYMENT PROCEEDINGS

1. Is the petitioner claiming that the respondent failed
to pay rent? (RPAPL § 711(2).)

= If YES, = |f NO, then the petitioner cannot
= ITYES, = ITNO, then the petitioner cannot continue bring a nonpayment proceeding.
continue bring a holdover proceeding. If the Nonpayment proceedings can only
petitioner is asking for payment of be used to recover rent, not o
rent, he must bring a nonpayment recover any other payments (fike
proceeding. security payments or payments for
r damage of the property).

2_Has the respondent at any point offered to pay rent
to the petitioner in connection with the dispute at

issue?
= If YES, then there is no = ITNO,
basis for the proceeding. continue

3. Did the petitioner either (1) make an oral demand for
rent or (2) give the respondent three days’ written
notice to pay rent or vacate the property? (RPAPL §
711(2).)

= IfYES, = |f NO, then the petitioner must give = If YES, = |f NO, then the petitioner must

continue appropriate notice continue either make an oral demand for
rent or give the respondent three
days’ written notice before bringing
a court action.

Ill. FORM OF PETITION AND NOTICE OF PETITION
To commence a summary proceeding, a petitioner must file two separate documents: (1) a petition and (2) a notice of
petition.
1 Does the petition contain the following information? A statement of the petitioner’s and respondent’s ownership
iinterest in the property and the relationship between the petitioner and respondent?
= What the petitioner is asking the court to do (the relief requested)?
= A description of the property?
® Verification by the petitioner or the petitioner's legal representative, attomey, or agent? (RPAPL § 741.)

= If YES, = If NO, dismiss the case, but allow the
continue petitioner to correct the mistake and refile.

2. Does the notice of petition inform the respondent when and where he or she must show up to court? (RPAPL §
731(2).)

= [fYES, = [f NO, dismiss the case but allow the
continue petitioner to refile.
3. Has the notice of petition been issued by a judge, court clerk, or attorney? (RPAPL § 731(1).)
= [TYES, = [T NO, dismiss the case but allow the
continue petitioner to refile.

IV. SERVICE OF PETITION AND NOTICE OF PETITION
Both the petition and notice of petiion must be served on the respondent.

1. Timing. Were the (1) petition and (2) notice of petition both served between five and twelve days before the
respondent is scheduled to appear in court? (RPAPL § 733(1).)

= [fYES, = [f NO, the case must be dismissed.
continue

2. Methods. Were the petition and nofice of petition served in one of the following ways? (RPAPL § 735)

= Personal delivery to respondent

= Substituted service. (If this method is chosen, then the mailing requirement below must also be met.)

® Nail and mail. This method is only to be used if the other methods have failed. (If this method is chosen then the
mailing requirement below must also be met.)

+ Mailing Requirement. To meet the mailing requirement, two copies of the petition and nofice of petition must be mailed, one by regular mail and
one by certified mail. The copies must be sent (1) to the - or (2) ifthe 1t does not live at the property, to the last known
residence of the respondent; or (3) if there is no written information about where the respondent lives, to the respondent’s place of business.
(RPAPL § T35.)

-:J«mﬁ -=ZO,5mom.mm__._.Em:um§m=.-mwwa.
continue

3. Filing. Were (1) the petition and (2) the notice of petition filed within three days of the date on which the papers were
personally delivered or mailed? (RPAPL § 735(2))

._T_.mm‘ .=zo‘5momwm3:m:umgm=-ww3.
continue

This Reference Guide is reprinted from original as a reduced size to fit the page and is subject to review. It was prepared by Davis Polk and The Fund for Modern Courts.
The content is based upon legal research as well as information gathered in interviews with practitioners, the Town and Village Resource Center and the Magistrates’

Association.




Summary Proceeding Checklist
SUBSTANTIVE ISSUES

Adjournment. Consider adjourning for ten days if (RPAPL § 745(1)):

= One of the parties does not have an attorney and would like to get one; or
= QOne of the parties needs to gather more evidence or witnesses; or

= Both parties consent.

Factual dispute. If there is a dispute about a factual issue and one of the parties demands a jury trial, the request
must be granted. (RPAPL § 745(1).)

Burden of proof. The burden is on the petitioner to prove his or her case. That means the petitioner must submit
evidence proving each of the facts that he or she claims is true. If the petitioner fails to prove his or her case, the
case must be dismissed. Both sides, however, must be allowed to speak and present their cases

Warranty of habitability. |s the respondent arguing that some aspect of the property makes it unlivable
(dangerous, hazardous, detrimental to life, health or safety of tenants)? If so, the respondent is entitled not to pay
rent under the warranty of habitability defense. (RPL § 235-b.)

= |f an average, middle-class tenant would find a condition dangerous or uninhabitable, the landlord has breached
his duty to keep the housing habitable.

= A tenant can establish that the premises are dangerous and deteriorated by describing them or by showing
pictures.

= The warranty of habitability may not be waived. A tenant and landlord cannot sign a contract giving away the right
to safe housing.

Refusal of rent. Has the respondent paid rent, or was rent refused by the petitioner? If so, then the nonpayment
proceeding must be dismissed and the respondent cannot be evicted.

Access to Records. Both sides must have access to the to the court documents (including notice of petition) prior to
hearing.

Unique Circumstances. If dispute involves mobile homes, manufactured home, or land grant, special rules for
proceeding may apply.
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NEW YORK STATE SHERIFFS' ASSOCIATION
EVICTION SURVEY

For the year 2011, how many Of those warrants received = Comments
warrants of eviction were from a Town or Village

received by your officeasa  Justice Court, how many

result of Town and/or Village actual evictions took place?

Justice Court summary

eviction proceeding?

Broome 450 All of them. 450 We will always send a Deputy
County even if the landlord states they
are out.

Chautauqua 41 In the majority of the cases,

the tenant moved out after

the service and before the

actual scheduled date for the

eviction.

CHENANGO

Clinton

County

COLUMBIA 124 THE TOTAL NUMBER OF
EVICTIONS ALSO INCLUDE OUR
ONE CITY COURT IN THE
COUNTY

Cortland 44 40

Delaware 35 1

Erie 177 Unknown. We do not keep the requested
statistic, however, our field staff
estimate 20-25% of warrants
actually require full
enforcement with movers, etc.

FRANKLIN 47
111
We processed 113 evictions
for 2011, unfortunately, we
do not keep track by the
court.
Kings County We received approximately Of those received, about 65
70 evictions for 2011 from were completed.
NYC Housing Court.

8/6/2012




NEW YORK STATE SHERIFFS' ASSOCIATION
EVICTION SURVEY

For the year 2011, how many Of those warrants received = Comments
warrants of eviction were from a Town or Village

received by your officeasa  Justice Court, how many

result of Town and/or Village actual evictions took place?

Justice Court summary

eviction proceeding?

Madison ' ' 82'
Monroe 16
Montgomery 18

Oneida 18 In most cases evictions are

County cancelled due to the tenants
vacating the property. Ina
lesser percentage, tenants will
pay the landlord and eviction is
cancelled.

65 All of our evictions come from

Town/Village Courts. The city
police departments handle
evictions in the two cities in
Ontario County. We do average
about 5 Orders to Compel per
year from Supreme Court.

764 We do not have the We do not have the ability to
capability to obtain this data. distinguish between City courts
and Town/Village courts so the
actual number of evictions from
strictly local courts would be
less than the number reported.

Orleans 93 121 (some including 2 per count includes 72 hour, 30 day
address) & 90 day
OSWEGO 291 243 VERY BUSY

Otsego 40 6 The 6 listed required the tenant
to be removed by this office.

Putnam 115 approx. 30
Rensselaer 137

8/6/2012




NEW YORK STATE SHERIFFS' ASSOCIATION
EVICTION SURVEY

For the year 2011, how many Of those warrants received = Comments
warrants of eviction were from a Town or Village

received by your officeasa  Justice Court, how many

result of Town and/or Village actual evictions took place?

Justice Court summary

eviction proceeding?

Rockland 'We do not track which courts Unable to determine

the warrants are issued out

of. However, in 2011 this

office received 1245 issued

from all courts.
Seneca 56 51
County
Steuben 92 65
Tioga 106 24
Ulster 341 225

Warren 215 All

Wayne 173 82 This is down 30% from 2 years
ago.

Westchester 77 37 It should be noted that the
numbers above only reflect the
warrants received in the
Sheriff's office. There are a
substantial number of
constables operating
throughout the county.

32 6
We average about 50 Approximately 8 We are down from our average
annually but last year we so far this year.
only had 36.

3 8/6/2012
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